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RESUMO

Este trabalho tem por objetivo principal discutir os beneficios, conflitos e
impacto da Lei Sarbanes-Oxley, Lei sancionada pelo presidente George W.
Bush em 30 de julho de 2002 criada por 2 parlamentares americanos a partir
dos escandalos fraudulentos envolvendo grandes corporagdes como a Enron,
WorldCom e Tyco, conforme opinides de especialistas, nas companhias de
capital aberto e de que forma ela pode reduzir casos de fraude. O presente
trabalho ainda pretende esclarecer o que € auditoria, identificar os tipos de
auditoria existentes, distinguir auditoria interna de auditoria externa, diferenciar
auditoria de pericia contdbil, descrever as normas de auditoria, verificar os
procedimentos de auditoria, divulgar a Lei Sarbanes-Oxley, apresentar
opinides de profissionais especializados sobre a Lei e seu impacto nas
empresas de capital aberto, analisar os beneficios e conflitos da Lei, segundo
especialistas, quando de sua implementagdo nas companhias de capital
aberto. Por fim serao interpretadas as opinides de especialistas e sera dada a
contribuicdo final. Na intenc@o de disponibilizar maiores informag¢des sobre a
Lei, esta esta, em sua versao original, integralmente anexada ao trabalho.

Palavras-Chave: Auditoria, Fraudes, Lei Sarbanes-Oxley.
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CAPITULO 1. INTRODUGAO E HISTORICO

A auditoria como € conhecida nos tempos atuais nasceu no Reino Unido
no século passado, apds inimeros processos de faléncia de empreendimentos
gue captavam dinheiro do povo, para aplicagdo em negocios altamente
especulativos e, na maior parte das vezes pouco sérias. O volume de dinheiro
em giro era muito grande como decorréncia do progresso trazido pela
Revolugdo Industrial. Isso fez com que os contadores da época sentissem a
necessidade de se organizarem para a prestacdo de servigos capaz de suprir
aquele mercado profissional subjacente, uma vez que eles entendiam ser
possivel desenvolver uma atuacao de apoio e prote¢cdo dos investidores,
através do exame das demonstragoes financeiras e outros aspectos técnicos. A
maior preocupacdo dos contadores era o estabelecimento de padrGes
profissionais, de tal modo que pudessem servir de orientagao para condugao
dos trabalhos de auditoria. Foi pensando assim que se organizaram
associacoes profissionais, sendo a primeira delas a Sociedade de Contadores
de Edimburgo, fundada em 1853. A partir de entdo formaram-se muitas outra
entidades, com idénticos objetivos. Atualmente o Institute of Chartered
Acconstants é a instituicdo que conta com maior prestigio na Gra-Bretanha.

Embora tenha sido uma invengao, por assim dizer, inglesa, a auditoria
recebeu grande impulso nos E.U.A, de onde sdo emanados os procedimentos
técnicos adotados por contadores de quase todos os paises do chamado
mundo capitalista, inclusive o Brasil. Nos E.U.A a auditoria foi introduzida por

contadores ingleses enviados para auditarem as firmas norte-americas



pertencentes a capitais britanicos. A primeira firma de auditoria se estabeleceu
na América em 1893. Aqui, também, os contadores procuraram formar
associagbes profissionais, valendo-se sempre da experiéncia britanica, sendo
que a Associagoes Americana de Contadores Publicos
No Brasil, somente a partir dos anos setenta é que a auditoria tomou

maior impulso, motivando a comunidade contabil ap6s a promulgagao de uma
serie de dispositivos legais sobre o assunto. Historicamente, o desenvolvimento
da auditoria em nosso pais pode ser dividido em trés fases:

1. Até 1946, quando tivemos a promulgagao do Decreto-Lei 9.295.

2. De 1964 até 1967, com os Decretos-L.ei 199 e 200, ambos de 25

de fevereiro de 1967.
3. Apés 1967
Até 1946, a atividade de auditoria no Brasil praticamente nao existia,

exceto em empresas estrangeiras, como uma continuidade dos habitos
adotados por suas matrizes. A esta altura, s6 se recorria aos contadores de
maior gabarito profissional, os medalhdes quando se desejava apurar alguma
fraude, esclarecer suspeita de desfalque, faléncia fraudulenta ou dirimir
controvérsia envolvendo apuragdo de haveres. Era um trabalho pericial, bem
diferente de uma auditoria. A partir de 1946, com advento do Decreto-Lei
9.295, que regulamentou a profissao de contador no Brasil, nos moldes atuais,
estabeleceu-se para o contador a prerrogativa de exclusividade na execugdo
dos trabalhos de auditoria e pericia. Convém assinalar que naquela época o
termo “auditoria” ndo era corrente, preferindo-se “revisdo de escrita’ para

assinalar as atividades tipicas desta especializagdo da profissao contabil.




Nunca é demais lembrar que o Decreto-Lei em questdao ndo criou a profissao
de auditor, tdo somente atribuiu ao contador exclusividade. Portanto, auditoria
é uma especializagcdo, em grau maximo, da profissao de contador.

Para o desenvolvimento da auditoria no Brasil, o Decreto-Lei 9.295/46
teve o indiscutivel mérito de preservar a qualidade dos trabalhos, a partir do
momento que exigiu qualificagdo técnica para os profissionais executores,
reservando aos bacharéis em ciéncias contdbeis o direito de praticar auditoria.
Ainda hoje, as regras estabelecidas pelo referido decreto-Lei encontram-se em
pleno vigor, de sorte que os contadores brasileiros contam, com prerrogativas
legais bem mais amplas do que aquelas conquistadas por seus colegas de
paises economicamente mais adiantados. Releva notar que, na Gra Bretanha,
patria-mae da auditoria, ndo ha regulamentagdao tdo poderosa a favor dos
contadores.

A reforma da legislagao fiscal e da administragdo publica no Brasil, a
partir de 1964, trouxe para o contador muitas oportunidades profissionais, ao
lado da necessidade de maior especializagdo, continuo aperfeicoamento e o
estabelecimento de padrées de comportamento ético.

Apoés ter criado, em 1968 o registro de empresas de auditoria e de
auditores independentes, 0 Bacen baixou em 10 de maio de 1972 a Resolugao
220, tornando obrigatéria a auditoria, por auditores independentes, para
documentos a que se refere a letra A do item VI, bem como para outras pecas
e demonstrativos contabeis que o Banco Central venha exigir.

Assim, as empresas que desejassem abrir 0 seu capital a participagao

publica e para aquele que ja tinham feito, teriam necessariamente que exibir
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demonstracdoes contabeis e outras informacbes indispensaveis pelo Bacen,
acompanhada de um parecer contendo a opinido de um auditor independente
credenciado por aquela instituicao governamental.

A comunidade contabil nacional prestou também uma importante
contribuicdo para o estabelecimento dos padrdes de auditoria em nosso pais.
Isso aconteceu quando o conselho federal de contabilidade expediu as
resolugdes 317 e 321, em 1972, tratando exclusivamente de auditoria.

A resolugdo 317 criou o “Cadastro Especial de Auditores Independentes
— CEAV” junto aos conselhos regionais de contabilidade. Os requisitos para
inscricdo nesse cadastro contrariavam as prerrogativas ja conquistadas pelos
contadores através do Decreto- Lei 9.295, o que levou o CFC a revogar tal
resolucao.

A resolucdo 321, de 14 de abril de 1972, aprovou as “Normas e
Procedimentos de Auditoria”, consistindo no primeiro documento oriundo de um
6rgao profissional regulamentando a auditoria no Brasil. No entanto, qualquer
trabalho de auditoria somente tem validade quando realizado com estrita
observancia dos ditames desta resolucgao.

Os dispositivos aqui relacionados representam os mais importantes para
o desenvolvimento da auditoria no Brasil, mas nao sao os unicos que deveriam
merecer a atencdo dos interessados. O processo de desenvolvimento
profissional via institucionalizagao juridica continua seguindo o seu curso,
estando o mercado de trabalho bastante ampliado. Por forg¢a legal, todas as
instituicdes financeiras, seguradoras, construtoras que operam cOm recursos

do sistema financeiro de habitacdo, empresas de navegacdo, empresas de
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transporte rodoviario internacional, empresas aeéreas, entre outras, sao
obrigadas a apresentar suas demonsiracoes contabeis acompanhadas de
parecer firmados por auditores independentes.

No que concerne as entidades profissionais, em nosso pais contamos
com varias organizagdes que se dedicam ao desenvolvimento da contabilidade
com profissao, como os sindicatos dos contabilistas localizados em varias

unidades da federagéao, entre outras.

1.1 Justificativa

As fraudes contra as empresas movimenta bilhGes de ddlares por ano
apenas nos Estados Unidos e estdao se tornando um negécio cada vez mais

rentavel para as auditorias.

Os recentes escandalos envolvendo grandes corporagdes americanas
serviram para conscientizar acionistas e executivos no mundo inteiro para a
dimensao do problema. A prevengédo e detec¢do de fraudes nado € um ramo
novo para os auditores, porém mais do nunca as empresas de auditoria estao
investindo nessa area, contratando profissionais qualificados e criando areas
especializadas em fraudes. A Associagdo dos Investigadores Certificados de
Fraudes americana (ACFE, na sigla em inglés), que tem 25 mil membros em
100 paises, mostram que as fraudes levam o equivalente a 6% da receita bruta
das companhias, um valor que pode chegar a US$ 600 bilhdes neste ano. No

Brasil, segundo dados da firma GBE Peritos & Investigadores Contabeis, o
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percentual do faturamento perdido em golpes contra empresas também estaria

préximo de 6%.

O relatério de 2002 da ACFE, que serviu de modelo para a brasileira
GBE, foi baseado em 663 casos das chamadas fraudes ou abusos
"ocupacionais" que causaram prejuizos de US$ 7 bilhdes. Mais de 80% dos
golpes envolviam roubo de ativos, mas o maior volume de dinheiro esta na

fraude de balangos .

Fraude ocupacional, segundo a ACFE, é o uso do cargo para
enriquecimento por meio de mau uso deliberado dos ativos ou recursos da
empresa ou organizacdo. E um conceito amplo que vai desde levar para casa
papel de impressora até a participagcdo em esquemas de maquiagem de

balango. Em 90% dos casos, dinheiro é o ativo mais visado.

Desta forma a lei Sarbanes-Oxley um pacote de reformas dedicado a
ampliar a responsabilidade dos executivos, aumentar a transparéncia,
assegurar mais independéncia ao trabalho dos auditores, introduzir novas
regras para o trabalho desses profissionais e reduzir os conflitos de interesses
que envolvem analistas de investimentos entra para ampliar substancialmente

as penalidades associadas a fraudes e crimes do colarinho branco.

1.2 Problema de pesquisa

De que forma a Lei Sarbanes-Oxley contribui para a redugao de fraudes

em empresas de capital aberto?
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1.3 Objetivos

1.3.1 Objetivo geral

O presente trabalho tem como objetivo discutir os beneficios, conflitos e
impacto da Lei Sarbanes-Oxley nas companhias de capital aberto e de que

forma contribui para a redu¢éo de fraudes nessas organizagdes.
1.3.2 Objetivos Especificos

e Apresentar um panorama geral do que é auditoria;

e Identificar os tipos de auditoria existentes ;

e Distinguir auditoria interna de auditoria externa;

o Diferenciar auditoria de pericia contabil;

o Descrever as normas de auditoria;

o Verificar os procedimentos de auditoria;

e Divulgar a Lei Sarbanes-Oxley;,

e Apresentar opinides de profissionais especializados sobre a Lei e seu

impacto nas empresas de capital aberto;

e Analisar os beneficios e conflitos da Lei, segundo especialistas, quando

de sua implementagao nas companhias de capital aberto.
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1.4 Delimitacoes

Devido a diversidade dos fatores e da abrangéncia de pontos que
compdem a Lei Sarbanes-Oxley, este projeto de pesquisa limitar-se-a a discutir
de que forma a Lei contribui para a redugao de fraudes nos balangos das

empresas de capital aberto.

1.5 Método Cientifico e Procedimentos Metodoldgicos

1.5.1 Método Cientifico

O conhecimento e a estruturagdo da pesquisa a partir de uma
metodologia cientifica reconhecida e aceita, confere confiabilidade a pesquisa.
Neste sentido o presente trabalho esta estruturada dentro de padroes
reconhecidos pela comunidade cientifica.

Quanto a classificagéo, esta pesquisa caracteriza-se como bibliografica
porque é desenvolvida com base em material ja elaborado, constituindo-se
principalmente de livros, apostilas e reportagens de jormnais.

Segundo Gil (2002) "a principal vantagem da pesquisa bibliografica
reside no fato de permitir ao investigador a cobertura de uma gama de
fendbmenos muitos mais ampla do que aquela que poderia pesquisar

diretamente”.
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Essa vantagem torna-se particularmente importante porque este
problema de pesquisa requer dados muito dispersos que seria impossivel ao
pesquisador percorrer todo o territério em busca de informag¢des sobre auditoria
e opinides de especialistas sobre a Lei Sarbanes-Oxley. Todavia se é possivel
ter a disposicdo uma bibliografia adequada néo teremos maiores obstaculos

para contactar com as informagdes requeridas.

1.5.2 Procedimentos Metodolégicos

Minayo (1994, p. 16), nos diz que “entendemos por metodologia o
caminho do pensamento e a pratica exercida na abordagem da realidade”.
Os procedimentos metodoldgicos deste trabalho de pesquisa foram
desenvolvidos envolvendo as seguintes etapas:
e Levantamento bibliografico de livros e apostilas sobre auditoria;

e Obtencao e leitura na integra da Lei Sarbanes-Oxley;,

e Levantamento de reportagens expressando a opinido de especialistas
sobre a Lei Sarbanes-Oxley e seus impactos;

e Selecao das informagdes pertinentes e relevantes;

e Apés o levantamento dos dados bibliograficos pesquisados foi feita uma
analise dos beneficios e conflitos da Lei sobre as empresas de capital

aberto.
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1.6 Estrutura do Trabalho

O presente trabalho foi estruturado em 4 capitulos. A descrigdo de cada
um dos capitulos num contexto geral é a seguinte:

O capitulo 1 enfoca a parte introdutéria sobre o tema, a justificativa da
proposta, problema de pesquisa, objetivos, hipétese, delimitagbes, método
cientifico e procedimentos metodolégicos.

O capltulo 2 apresenta uma fundamentacdo tedrica sobre conceitos e
objetivos da auditoria; razao econémica para a fungdo de auditoria; responsabilidade
dos auditores, qualificacbes profissionais requeridas; tipos de auditoria; auditoria
contabil; auditoria operacional; auditoria interna; 'origem da auditoria externa;
auditoria externa ou independente; diferenga entre auditoria e pericia contabil;
evolugdo da auditoria externa no Brasil; o que leva uma empresa a contratar um
auditor externo; contratagdo do auditor externo e execugdo do servigo de
auditoria; responsabilidade sobre as demonstragbes financeiras e na
descoberta de irregularidades; normas de auditoria geralmente aceitas;
procedimentos de auditoria e Lei Sarbanes-Oxley.

O capitulo 3 trata da andlise interpretativa sobre a lei a luz dos
comentarios de especialistas referenciados no trabalho.

E finalmente, no capitulo 4 conclusao, consideragbes finais e sugestoes

para futuros trabalhos.
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CAPITULO 2. FUNDAMENTAGAO TEORICA

2.1 Conceitos e Objetivos da Auditoria

O conceito de auditoria tem se ampliado ao longo do tempo,
incorporando as novas utilizagdes das técnicas fundamentais de coleta de
evidéncias, em resposta as solicitagdes crescentes da comunidade interessada
nos servicos de auditoria.

Segundo Franco e Marra (1991, p. 22), “a auditoria compreende o
exame de documentos, livros e registros, inspegéo e obtencdo de informagoes
e confirmagdes internas e externas, relacionadas com o controle do patriménio,
objetivando mensurar a exatiddo desses registros e das demonstragdes
contabeis deles decorrentes”.

Modernamente, podemos definir auditoria como sendo o estudo de
avaliagoes sistematicas das transagoes realizadas e das demonstragGes
contabeis conseqlientes. Neste sentido, sua principal finalidade é determinar
até que ponto existe conformidade com os critérios preestabelecidos emitindo
uma opiniao a respeito.

E igualmente aceitdvel o conceito de que auditoria representa o
processo sistematico de obtencdo e avaliagéo de evidencias a respeito de um
conjunto de afirmacdes sobre agdes e eventos de natureza economica, para
verificar o grau de correspondéncia entre tais afirmagdes dos critérios
preestabelecidos, comunicando os resultados aos usuarios interessados.

Nos dias de hoje, a sociedade é dominada por grandes organizagbes

que tém significativo impacto em quase todos os aspectos da vida moderna.
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Por causa da sua penetrante influencia, essas organizagées devem manter
informadas as partes externas interessadas a respeito de suas agbes. Para
monitorar as a¢gdes dessas organizagbes, € necessario projetar um meio de
comunicagao entre a entidade e as ditas partes externas. Um método aceitavel
de comunicagdo, € a disseminagdo de dados econdmicos. Ocorre que,
individualmente, as partes externas ndo sao capazes de verificar a exatidao
das informag¢6es que lhes sao transmitidas. Por conseguinte, afim de assegurar
que as informagdes sao apresentadas de maneira totalmente imparcial, faz-se
necessario para essas partes externas que os dados sejam auditados ou

revisados (TREVISAN, 2004).

2.2 Razao Econdmica para a Funcao de Auditoria

De forma objetiva, costuma-se definir economia como o estudo da
melhor alocagdo de recursos escassos. O nosso ambiente de negdcios €
caracterizado por regime de livre empresa ou simplesmente capitalismo, em
que a estrutura de pregos é utilizada para a alocagao de recursos escassos.
Uma das caracteristicas do capitalismo é a presenga de compradores e
vendedores que tém informagbes completas sobre o que devem fazer a
respeito de decisbes de natureza econdOmica. Se esta condicdo existe
acrescida de outros pré-requisitos, a elaboragao de mercadorias e servigos
baseada na estrutura de pregos provera uma solucéo 6tima para os objetivos
da sociedade, no que concerne a maximizagao do bem estar dos participantes

da economia.
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Por outro lado, se os dados econdmicos sobre os quais os participantes
se baseiam para tomar decis6es contém erros ou omissoes significativas, nao
havera uma alocagao 6tima de fatores, de acordo com os conceitos classicos
de economia. O papel do auditor € monitorar o dado econémico constante das
demonstracdes contabeis, afim de assegurar que estdo apresentados de
acordo com os padrdes estabelecidos pela sociedade e para as circunstancias.
Esta é a contribuicdo do auditor para a sociedade em que vive, sendo sua

funcao, entdo, essencial ao sistema de livre empresa (TREVISAN, 2004).

2.3 Responsabilidade dos Auditores, Qualificagoes

Profissionais Requeridas

Segundo Trevisan (2004) a principal responsabilidade do auditor &
expressar uma opinido independente acerca da fidelidade dos dados
econdmicos apresentados sobre as forma de demonstragdes contébeis, tendo
como quadro de referencia para o seu julgamento os principios de
contabilidade. O relatério do auditor, como vimos, representa o meio de
comunicacgdo para as suas conclusoes.

A empresa é responsavel pela correta aplicagao dos principios de
contabilidade quando do reconhecimento contabil de todas as transagbes por
ela realizadas, bem como pelo estabelecimento de um sistema de controles
internos eficientes. O conhecimento que o auditor tem das transagoes
realizadas esta limitado aquele adquirido durante o exame normal de auditoria,
o que conduz ao raciocinio de que cabe a empresa integral responsabilidade

pela adequacdo das demonstragdes contdbeis. Assim a responsabilidade do



20

auditor esta limitada a emissao do parecer de auditoria sobre a fidedignidade

das demonstragGes contabeis.

2.4 Tipos de Auditoria

2.4.1 Auditoria Contabil

A auditoria contabil é um sistema coordenado de verificagGes

especializadas praticadas em organiza¢goes administrativas, abrangendo:

. Levantamento dos requisitos legais atinentes a atividade
desenvolvida pela organizagao;

. Observagdes do sistema de controles internos;

o Exame detalhado de registros e documentos contabeis;

. Verificagdo fisica dos bens declarados como existentes;

e Confirmagao de créditos e débitos relativos a transagoes
realizadas e;

. Comprovacao se as demonstragdes contabeis expresséo a

realidade financeira e patrimonial do empreendimento.

A realizagao de auditoria contabil depende da existéncia de critérios
estabelecidos, promulgados pelas autoridades competentes. Estas normas
fornecem as bases para a mensuragdo quanto a conformidade ou nao da

entidade auditada em relacdo ao estabelecido. Adicionalmente as regras
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estabelecidas, existem outros elementos que devem estar presentes para

assegurar a consecugdo bem-sucedida da auditoria contabil.

Estes componentes adicionais incluem:

e um auditor capaz de realizar auditoria;
¢ documentagdo adequada das transagbes realizadas pela entidade
auditada e;

e um método de comunicagdo dos resultados da auditoria contabil.

A auditoria contabil, pode, entao, ser classificada como uma auditoria
que visa certificar o grau de conformidade de demonstragbes contabeis e dos
procedimentos processuais internos da entidade objeto da auditoria.

A base de atuagao da auditoria contabil é fornecida pelos principios de
contabilidade promulgados pelo Conselho Federal de Contabilidade. A
documentagdo contabil e o sistema de controles internos consistem nos
elementos a serem examinados pelo auditor. Finalmente, o relatério de
auditoria é o método pelo qual o auditor se comunica com 0s usuérios das

demonstracdes contabeis, informando-lhe seu julgamento (TREVISAN, 2004).
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2.4.2 Auditoria Operacional

A auditoria operacional consiste em um sistema coordenado de

verificagoes especializadas realizadas em organizagoes administrativas,

abrangendo:
. coleta de dados e informagoes;
o andlises especificas e;
. calculo de produtividade e rentabilidade.

Este tipo especial de auditoria surgiu ao fim da segunda guerra mundial,
com objetivos muito mais amplos do que aqueles a auditoria contabil.
Diferentemente da auditoria contabil, a auditoria operacional ndo conta com
uma fonte autorizada que lhe forneca critérios para servir de base a sua
atuacao. Isto é verdadeiro porque a auditoria operacional se preocupa com a
efetividade e eficiéncia de uma organizagdo. Devemos entender “efetividade”
como uma medida de como uma entidade é bem-sucedida na consecucéo das
metas e objetivos estabelecidos. Por “eficiéncia” entende-se como uma
organizacgao utiliza bem os seus recursos em um nivel particular de atividade.
Devido a natureza extensa da auditoria operacional ela é executada por uma
variedade de profissionais. O grupo de auditoria pode ser composto por
contadores, engenheiros, analistas de sistemas, economistas e advogados. O

relatério de auditoria, em conseqiéncia, assume uma variedade de formas,

afim de atender a esta diversificacao.
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A auditoria contdabil esta intimamente ligada a contabilidade, fornecendo
aos usudrios a certeza quanto a verdade contida nas demonstragdes
contabeis. J& a auditoria operacional estd ligada a administragdo aferindo
desempenhos nao necessariamente objeto de apreciagdo por parte da
contabilidade tradicional.

Quanto a forma de “intervencéo” a auditoria pode ser dividida em mais
dois tipos: auditoria interna e auditoria externa ou independente (TREVISAN,

2004).

2.5 Auditoria Interna

O outro tipo de auditoria que surgiu a partir da profissdo de auditor
externo foi a auditoria interna.

Segundo Almeida (1996, p. 25) “a administragdo da empresa, com a
expansdo dos negocios, sentiu a necessidade de dar maior énfase as normas
ou aos procedimentos internos devido ao fato de que o administrador, ou em
alguns casos o0 proprietario de empresa, nao poderia supervisionar
pessoalmente todas as atividades. Entretanto, de nada valia a implantagéo
desses procedimentos internos sem que houvesse um acompanhamento, no
sentido de verificar se esses estavam sendo empregados da empresa”.

Adicionalmente, o auditor externo ou independente, além de dar a sua
opinido ou parecer sobre as demonstragbes contabeis, passou a emitir um
relatério- comentdrio, no qual apresenta sugestbes para solucionar os

problemas da empresa, que chegaram a seu conhecimento no curso normal de
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seu trabalho de auditoria. Entretanto, o auditor externo passava um periodo de
tempo muito curto e seu trabalho estava totalmente direcionado para o exame
das demonstragbes contabeis. Para atender & Administragdo da empresa, seria
necessdria uma auditoria mais periédica, com maior grau de profundidade e
visando também as outras areas nao relacionadas com a contabilidade
(sistema de qualidade, administragé@o de pessoal, etc.) (ALMEIDA, 1996, p.25).

Desta forma surgiu o auditor interno como uma ramificagao da profissao
de auditor externo. O auditor interno, € um empregado da empresa e dentro de
uma organizagdo ele nao deve estar subordinado aqueles cujo trabalho
examinam. Além disso, o auditor ndo deve desenvolver atividades que ele
possa vir um dia examinar para que nao interfira na sua independéncia. Esse

departamento de auditoria ficaria situado conforme organograma abaixo:

PRESIDENCIA
DEPARTAMENTO DE
AUDITORIA INTERNA
DIRETORIA DIRETORIA DIRETORIA

TECNICA FINANCEIRA ADMINISTRATIVA
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As diferengas entre auditor interno e externo séo as seguintes:

AUDITOR INTERNO

|/AUDITOR EXTERN(

o nao tem vinculo empregaticio com

testes (tem maior tempo na
empresa para executar 0s servigos
de auditoria).

D € empregado da empresa auditada;
a empresa auditada;
D menor grau de independéncia; a maior grau de independéncia;
D executa auditoria contdbil e|ao executa apenas auditoria contabil;
operacional,
b verifica se as normas internas estao| o o principal objetivo emitir um
sendo seguidas; parecer ou opiniao dobre as
demonstragdoes  contabeis, no
sentido de verificar se estas
refletem adequadamente a posigao
patrimonial e financeira, o resultado
das operagOoes e as origens e
aplicacbes de recursos das
empresas examinada. Também, se
estas demonstragoes foram
elaboradas de acordo com os
principios contabeis e se estes
principios foram aplicados com
uniformidade em relagado ao
) exercicio social anterior;
Quanto aos objetivos: o menor numero de testes ja que o
n verifica a necessidade de aprimorar auditor externo esta interessado
as normas internas vigentes; em erros que individualmente ou
n verifica a necessidade de novas cumulativamente possam alterar de
normas internas; maneira substancial as
o efetua auditoria das diversas areas informagées das demonstragbes
das demonstragoes contabeis e em contabeis;
areas operacionais;
D - executa um maior volume de
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2.6 Origem da Auditoria Externa

Segundo Almeida (1996, p. 21) “A auditoria externa ou auditoria
independente surgiu como parte da evolugdo do sistema capitalista. No inicio
as empresas eram fechadas e pertenciam a grupos familiares. Com a
expansdo do mercado e o acirramento da concorréncia, houve a necessidade
de a empresa ampliar suas instalagdes fabris e administrativas, investir no
desenvolvimento tecnolégico e aprimorar os controles e procedimentos internos
em geral, principalmente visando a redugédo de custos e portanto, tornando
mais competitivos os seus produtos no mercado.”

Contudo, o processamento de todas essas mudangas requer um volume
de recursos impossivel de ser gerado apenas pelas operagdes lucrativas da
empresa ou do patriménio de seus proprietarios. Dessa forma, a empresa teve
de captar esses recursos junto a terceiros por meio de empréstimos bancarios
e através da abertura do capital social para novos acionistas (ALMEIDA, 1996).

Esses futuros investidores, por sua vez, tinham a necessidade de
conhecer a posi¢édo patrimonial e financeira, a capacidade de gerar lucros e
como estava sendo efetuada a administragdo financeira dos recursos da
empresa — natureza das fontes de recursos e aplicagao destes. Todas essas
medidas tinham o objetivo de criar condi¢gbes para que os acionistas pudessem
avaliar a seguranca, liquidez e rentabilidade de seu futuro investimento. A
melhor forma de obter essas informacdes era por meio de demonstragbes
contabeis da empresa, ou seja, o balango patrimonial, a demonstragdao do

resultado do exercicio, a demonstragao das mutagdes do patriménio liquido, a
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demonstracdo das origens e aplicacdo de recursos e as notas explicativas.
Como conseqliéncia, as demonstragoes contdbeis passaram a ter importancia
muito grande para os aplicadores de recursos. Como medida de seguranga
contra a possibilidade de manipulagéo das informagdes os futuros investidores
passaram a exigir que essas informagbes fossem examinadas por um
profissional independente da empresa e de reconhecida capacidade técnica.
Esse profissional, que examina as demonstragdes contabeis da empresa e
emite sua opinido sobre estas, é o auditor externo ou auditor independente

(ALMEIDA, 1996).

2.7 Auditoria Externa ou Independente

O auditor independente freqientemente aceita aproveita grande parte
das tarefas conduzidas pelo auditor interno, entre as quais se destacam,

segundo Trevisan (2004):

. Contagens fisicas de estoques e investimentos;
o Reconcilia¢gdes bancarias e;
° Confirmacgdes de saldos entre outras.

Em empresas que contam com auditoria interna, o primeiro passo do
auditor independente é avaliar a qualidade desses servigos, determinando o
grau de imparcialidade com que os trabalhos sdo conduzidos, a competéncia
de pessoal encarregado das tarefas e sé entdo decide quanto ao

aproveitamento de tais servi¢os, o que quase sempre acontece.



28

E necessario frisar que o aproveitamento dos servigos executados pelos
auditores internos ocorrera sobre inteira e exclusiva responsabilidade do
auditor independente, que poderd, a seu critério, repetir todos os exames ja
realizados pelos auditores internos.

Os procedimentos técnicos sao semelhantes tanto para auditoria interna
para auditoria independente. A diferenga basica situa-se quase que
exclusivamente, na independéncia com que os trabalhos sdo conduzidos
(TREVISAN, 2004).

Ainda segundo Trevisan (2004), a auditoria ainda pode ser dividida em
auditoria transacional e auditoria analitica.

A auditoria transacional ou de transacgoes é a forma mais tradicional de
se executar um exame das demonstragées contabeis e nasceu a partir do
enfoque inicialmente dado a auditoria que consistia em examinar, de forma
exaustiva, a documentagdo comprobatéria. Com o passar dos tempos os
auditores verificaram que o0 exame da documentagdo tenderia a se tornar
inviavel a partir da complexidade dos negdcios e grande volume de transagoes.

A partir de 1948, os auditores passaram a dar mais ateng¢do ao sistema
de controles internos instituidos pelas organizagdes, do que propriamente do
que aos documentos em si. Desta forma, a auditoria transacional, hoje em dia
consiste na combinagdo de uma revisdo minuciosa do sistema de controles
internos com uma investigacgao parcial das transagdes realizadas. A quantidade
de transacbes examinadas esta na dependéncia direta da qualidade do sistema
de controles internos. Quanto mais eficiente o sistema de controles internos,

menor sera a quantidade de transagées a examinar.
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Assim, a auditoria transacional, a avaliagdo e o exame do sistema de
controles internos visam determinar a natureza, época e extensdao das
verificagbes na documentagdao comprobatéria. Entretanto, a énfase principal
desse tipo de auditoria é o exame das transagodes.

Ja a auditoria analitica € orientada para os sistemas e se baseia na
analise de fluxogramas e em provas limitadas de procedimentos. Por enfatizar
a analise dos sistemas como forma de obter evidencias, a auditoria assim
descrita recebe o nome de auditoria analitica. De acordo com esta descrigcao, a
auditoria analitica é dirigida para a avaliagdo da seguranca proporcionada pelo
sistema de controles internos. A auditoria analitica explora o sistema e tenta
descobrir como exatamente sdo produzidos os resultados. Também parte do
principio de que se a mecanica do sistema for analisada com intensidade e
uma investigacdo detalhada mostrar que € consistente, com medidas
apropriadas para prevenir erros, entdao os resultados produzidos por esse
sistema serao exatos.

A auditoria analitica esta dividida em duas etapas. A primeira etapa
orienta-se para avaliagdo do sistema e a segunda para a investigagcdo das
possiveis deficiéncias. Esta segunda etapa determina a quantidade de
verificagdes a serem conduzidas sobre a documentagdo comprobatdria.

Como visto, a principal énfase da auditoria analitica é o exame do
sistema de controles internos, constituindo o exame das transagbes uma prova

acessoria.



30

Esse tipo de auditoria € de desenvolvimento recente, cabendo aos
auditores canadenses R.M. Skinner e R.J. Anderson o seu aperfeicoamento e
estruturagéo funcional.

A auditoria analitica tem sido empregada por auditores independentes,
embora com certas restrigdbes por parte dos profissionais americanos. A
experiéncia tem demonstrado que a auditoria analitica tem grande utilidade
para os auditores internos, pois esta muito voltadas para o interior dos sistemas
organizacionais.

Com o incremento de sistemas de processamento eletronico de dados
nas organizagdes e a crescente informatizagao da sociedade, este tipo de
auditoria devera ser largamente empregado no futuro, ensejando

provavelmente o desaparecimento da auditoria transacional.

2.8 Diferencga entre Auditoria e Pericia Contabil

No passado, Trevisan (2004) praticamente nao se considerava diferente
um trabalho de auditoria e de uma pericia contabil. Com o desenvolvimento da
auditoria, ficou evidente que se tratavam de coisas bem distintas, pela natureza
da responsabilidade envolvida e pelo conteddo propriamente dito de cada
atividade.

A auditoria envolve uma apreciagdo global de todas as transacdes
praticadas pela organizagao, uma vez que o parecer do auditor se refere as
demonstragbes contabeis que necessariamente, incluem o resultado dessas

transagoes. Em seu trabalho, o auditor examina todos o0s principais
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grupamentos de contas, visto que um erro cometido em um setor certamente
afetara outros setores. Em auditoria nédo se pode considerar examinada uma
determinada conta sem que também tenham examinado a outra conta que com
ela esta correlacionada. Por exemplo, a conta que representa as aplicagées em
estoques em determinada data somente podera ser considerada auditada
quando tiver sido examinada em conjunto com a outra conta que registrar o
custo das mercadorias vendidas e com a conta de vendas.

No que concerne aos trabalhos tipicos de uma pericia contabil, o exame
se concentra em um determinado aspecto, setor ou conta e nao
necessariamente sobre toda a demonstrag@o contabil; pericia contabil é, assim,
um exame localizado, especificamente indicado pelo parte interessada.

Sao trabalhos tipicos de uma pericia contabil:

o apuracgao de haveres;

o partilhas de patriménio social;

o reavaliacao de bens patrimoniais;

. verificacdo de disponibilidade e;

. verificagdo de contas a receber e a pagar.

2.9 Evolucéo da Auditoria Externa no Brasil

Nas Ultimas décadas instalaram-se no Brasil diversas empresas com
associagdes internacionais de auditoria externa. Esse fato ocorreu em fungao
da necessidade legal, principalmente nos Estados Unidos da América, de os

investimentos no exterior serem auditados. Essas empresas praticamente
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iniciaram auditoria no Brasil e trouxeram todo o conjunto de técnicas de
auditoria, que posteriormente foram aperfeicoadas. Basicamente, somente em
1965 pela lei 4.728 — disciplinou 0 mercado de capitais e estabeleceu medidas
para o seu desenvolvimento - foi mencionada pela primeira vez na legislagao
brasileira a expressdo “auditores independentes”. Posteriormente, o Banco
Central do Brasil — BCB — estabeleceu uma série de regulamentos, tornando
obrigatdria a auditoria externa ou independente em quase todas as entidades
integrantes do sistema financeiro nacional - CFM — e companhias abertas. O
BCB estabeleceu também, por meio da circular nimero 179, de 11-5-1972, as
normas gerais de auditoria. Cabe ressaltar que a resolugdo numero 321/72 do
Conselho Federal de Contabilidade — CFC — aprovou as normas e oS
procedimentos de auditoria, os quais foram elaborados pelos Instituto dos
Auditores Independentes do Brasil — IAIB atualmente denominado Ibracon
(Instituo Brasileiro de Contadores). (Almeida, 1996, p. 24)

Mais recentemente, a lei das sociedades por agoes (Lei n° 6.404/76, art.
177) determinou que as demonstragdes financeiras ou contabeis das
companhias abertas (agbes negociadas em Bolsa de Valores) serao
obrigatoriamente auditadas por auditores independentes registrados na
Comissao de Valores Mobiliarios — CVM.

Finalizando, em 13 de Setembro de 1974, a CVM emitiu a instrugao
namero 38, que dispde a cerca do seguinte:

o hipétese de impedimento de realizar auditoria, principalmente a

relacionada com a independéncia do auditor em relagdo & companhia a ser



33

auditada (vinculo conjugal, vinculo de parentesco, vinculo como sécio, vinculo
como administrador ou qualquer situagao de conflito de interesse);

° deveres e responsabilidades do auditor independente (zelo
profissional; aplicar as normas de auditoria; verificar a observancia pela
companhia dos limites das emissdes de seus valores mobiliérios; atentar para a
existéncia de garantias; no caso de emissado de debéntures; observar quanto a
atos praticados pela administragdo em desacordo com as disposi¢des legais;
elaborar relatério-comentario; guardar papeis de trabalho de auditoria pelo
prazo de trés anos; assinalar eventos subseqlientes néo divulgados; assinalar
falta de divulgacdo de informagdes nao relevantes e a inobservancia dos
principios contabeis; obter carta de representacao da administragdo; e estar
atento quanto a continuidade normal dos negécios da companhia) (ALMEIDA,

1996, p. 24-25).

2.10 O que leva uma Empresa a Contratar um Auditor Externo

Segundo Almeida (1996, p.29-30) os principais motivos que levam uma
empresa a contratar um auditor externo ou independente sdo os seguintes:
e obrigacao legal (companhias abertas e quase todas as sociedades
integrantes do SFN);
e como medida de controle interno tomada pelos acionistas, proprietarios
ou administradores da empresa;
e imposi¢cao de um banco para ceder empréstimo;

e imposi¢cao de um fornecedor para financiar a compra de matéria prima,;
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afim de atender as exigéncias do proprio estatuto ou contrato social da
companhia ou empresa;

para efeito de compra da empresa (o futuro comprador necessita de uma
auditoria afim de determinar o valor contabil correto do patriménio liquido
da empresa a ser comprada);

para efeito de incorporagcao da empresa (é a operacao pela qual a
empresa é absorvida por outra que |he sucede em todos os direitos e
obrigagdes);

para efeito de fusdo de empresas (é a operagao pela qual se unem duas
ou mais empresas para formar uma nova sociedade, que lhes sucede
em todos os direitos e obrigagdes);

para fins de cisao da empresa (€ a operagdo pela qual a empresa
transfere parcelas de seu patriménio para uma ou mais sociedades,
constituidas para esse fim ou ja existentes, extinguindo a empresa
cindida, se houver versao de todo o seu patriménio, ou dividindo-se seu
capital, se parcial a distribui¢ao);

para fins de consolidagdo das demonstragdes contabeis (a consolidagao é

obrigatéria para a companhia aberta que tiver mais de 30% do valor de seu

patriménio liquido representado por investimentos em sociedades controladas).
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2.10.1 Contratacao do Auditor Externo e Execucao do Servico de

Auditoria

Normalmente, as empresas subsidiarias estrangeiras no Brasil
contratam os servicos das firmas com associagoes internacionais de auditoria
cedida no Brasil, cuja associada no exterior audita a matriz da subsidiaria. Ja
que as empresas nacionais contratam auditores por meio de concorréncias ou
tomadas de preco, em que se buscam obter as melhores condigoes comerciais
na contratagao do servigo de auditoria.

O auditor externo ou independente é um prestador de servicos, e , como
todo prestador de servigcos seu custo principal € com pessoal. Portanto, por
ocasiao de uma concorréncia, o auditor externo colhe informagdes junto a
empresa para que possa estimar, por area (caixa e bancos, contas a receber,
etc.) e categoria de profissional, as horas que sdao gastas no servico de
auditoria. Posteriormente, o auditor externo valoriza essas horas pelas taxas-
padrao por categoria de profissional. Usualmente, as taxas-padrao séo fixadas
com base em indice ou moeda estavel, como, por exemplo, quantidades de
UFIR.

Normalmente o auditor externo ou independente executa o servico de
auditoria em duas fases que sdo chamadas de fase preliminar e fase final. A
fase preliminar representa as vistas que o auditor faz & empresa entes do
encerramento do exercicio social, cujo objetivo principal € obter maior
conhecimento sobre suas operagdes, coordenar junto a ela as necessidades de

informagbes e dados para a execugdo do servico de auditoria e tentar
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identificar previamente problemas relacionados, principalmente com
contabilidade, impostos e auditoria. Na fase preliminar, o auditor examina parte
das demonstragées financeiras, como, por exemplo: receitas, despesas,
compras e estoque e de bens do ativo imobilizado e etc. A fase final representa
a visita que o auditor externo faz a empresa apds o encerramento do exercicio
social, quando entdo ele completa o exame das demonstracoes financeiras e

emite sua opinido ou parecer (ALMEIDA, p. 30).

2.11 Responsabilidade sobre as Demonstragoes Financeiras e

na Descoberta de Irregularidades

A empresa é responsavel pela implantagcdo de sistemas de controle
interno de modo a permitir que as demonstragdoes contabeis ou financeiras
reflitam sua posicao patrimonial e financeira, o resultado de suas operacoes e
as origens e aplicacbes de seus recursos. As demonstracoes financeiras
elaboradas pela empresa, sao de sua inteira responsabilidade, mesmo no caso
em que o auditor as tenha preparado totalmente ou em parte. O auditor externo
é um profissional contratado pela empresa para opinar sobre suas
demonstragdes financeiras, que representam informacgées contabeis fornecidas
por esta; consequentemente a responsabilidade do auditor externo restringe-se
a sua opiniao ou parecer expresso sobre essas demonstragoes financeiras.

O auditor externo deve examinar as demonstragdes contabeis de acordo
com as normas de auditoria geralmente aceitas; portanto ndo é seu objetivo
principal detectar irregularidades (roubos, erros propositais e etc.), conquanto

estas possam vir a seu conhecimento durante a execugcédo do servico de
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auditoria. Se o auditor externo fosse dirigir o seu trabalho no sentido de
detectar irregularidades o preco de seu servigo seria muito alto; mesmo assim,
ele nado poderia assegurar-se de que todas as irregularidades foram
descobertas, devido ao fato de que é muito dificil detectar irregularidades nao
registradas (como por exemplo: o comprador da empresa recebe uma
comissao por fora e a nota fiscal de compra sai pelo valor correto, roubos em
conluio, etc.

Cumpre ressaltar que durante a execugcao do servico de auditoria o
auditor externo tem acesso a muitas informagdes confidenciais da empresa
(salarios, sistema de apuracdo de custos, sistema de produgdo, politica de
vendas e etc.). Como qualquer outro profissional, o auditor externo deve
manter sigilo dessas informacdes, mesmo dentro da propria empresa. Como
medida de sigilo profissional, o auditor externo nao deve permitir que terceiros
tenham acesso a seus papeis de trabalho sobre a empresa (ALMEIDA, 1996,

p. 32).

2.12 Normas de Auditoria Geralmente Aceitas

Segundo Almeida (1996, p.32-33) as normas de auditoria representam
as condicdes necessarias a serem observadas pelos auditores externos no
desenvolvimento do servigo de auditoria, sdo as seguintes:

e normas relativas a pessoa do auditor:
a auditoria deve ser executada por pessoa legalmente habilitada, perante o

CRC;



38

o o auditor deve ser independente em todos os assuntos
relacionados com o seu trabalho; o auditor deve aplicar o maximo
de cuidado e zelo na realizagéo de se exame e na exposi¢do de
suas conclusodes;

e normas relativas a execug¢ao do trabalho:

o o trabalho deve ser adequadamente planejado, quando executado
por contabilistas- assistentes, estes devem ser convenientemente
supervisionados pelo auditor responsavel;

o o auditor deve estudar e avaliar o sistema contébil e o controle
interno da empresa como base para determinar a confianga que
neles pode depositar, bem como fixas a natureza, a extensao e a
profundidade dos procedimentos de auditoria a serem aplicados;

o os procedimentos de auditoria devem ser estendidos e
aprofundados até a obtengdo dos elementos comprobatérios
necessarios para fundamentar o parecer do auditor,;

e normas relativas ao parecer:

o o parecer deve esclarecer: (1) se o exame foi estudado de acordo
com as normas de auditoria normalmente aceitas; (2) se as
demonstragbes contdbeis examinadas foram preparadas de
acordo com os principios de contabilidade geralmente aceitos; (3)
se os referidos principios foram aplicados, no exercicio
examinado, com uniformidade em relagao ao exercicio anterior;;

o salvo declaragao em contrario, entende-se que o auditor

considera satisfatérios os elementos contidos nas demonstragoes
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contabeis examinadas e nas exposi¢oes informativas constantes
das notas que as acompanham;

o o parecer deve expressar a opiniao do auditor sobre as
demonstragoes contdbeis tomadas em conjunto. Quando nao se
puder expressar opinido sem ressalvas sobre todos os elementos
contidos nas demonstracdes contabeis e notas informativas,
devem ser declaradas as razoes que motivaram esse fato. Em
todos os casos, o parecer deve conter indicagdo precisa da
natureza do exame e do grau de responsabilidade assumida pelo

auditor.

2.13 Orgdos Relacionados com os Auditores

De acordo com Almeida (1996) os principais 6rgaos relacionados com os
auditores sao os seguintes:
e CVM;
e Instituto Brasileiro de Contadores — Ibracon;
e CFC e Conselhos regionais de Contabilidade — CRC;

e Instituto dos Auditores Internos do Brasil.

213.1 CVM

A Comissédo de Valores Mobiliarios (CVM), criada pela Lei n° 6385/76, é

uma entidade autarquica e vinculada ao Ministério da Fazenda. Ela funciona
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como um 9drgao fiscalizador do mercado de capitais no Brasil. O auditor externo
ou independente, para exercer atividade no mercado de valores mobiliarios
(companhias abertas e instituicdes, sociedades ou empresas que integram o
sistema de distribuicao e intermediagdo de valores mobiliarios), esta sujeito a
prévio registro na CVM.

Segundo a instru¢dao n° 04/78 da CVM, o auditor externo, para obter o

registro nesta, deve comprovar cumulativamente:

e Estar registrado no CRC;

e Haver exercido atividade de auditoria por um periodo nao inferior a cinco
anos, contado a partir da data e registro no CRC;

e Estar exercendo atividade de auditoria, mantendo escritorio profissional
legalizado, em nome préprio, com instalagbes compativeis com o

exercicio da atividade de auditoria independente.

A CVM estabelece normas de contabilidade a serem seguidas pelas

citadas sociedades. Exemplos de normas emitidas:

e Avaliacao de investimentos pelo método de equivaléncia patrimonial;
e Consolidagao de demonstracdes financeiras;

e Reavaliacdo de ativos.



41

2.13.2 Ibracon

O Instituto de Auditores Independentes do Brasil (IAIB), fundado em 13-
12-1971, passou a chamar-se de Instituto Brasileiro de Contadores (lbracon) a
partir de julho de 1982. O Ibracon é uma pessoa juridica de direito privado sem
fins lucrativos, e anteriormente tambpem foi denominado Instituto dos
Contadores Publicos do Brasil e Instituo Brasileiro dos Auditores
Independentes, em 1957 e 1968, respectivamente. Os principais objetivos
desse instituto sao os seguintes:

e Fixar principios de contabilidade;
e Elaborar normas e procedimentos relacionados com a auditoria (externa

e interna) e pericias contabeis.

O Ibracon esta dividido em seis camaras, denominadas como segue:
e (Camara dos Auditores Independentes;

e (Camara dos Auditores Internos;

e Camara dos Peritos Judiciais;

e Camara dos Contadores da Area Privada;

e Camara dos Contadores da Area Publica;

e Camara de Professores.

O Ibracon tem as categorias de associados, membros e estudantes.
O membro devera estar registrado no CRC e atuando na darea
profissional correspondente a camara que deseja participar. O estudante

devera comprovar que esta estudando no curso de Ciéncias Contabeis.
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O lbracon a exemplo da CVM, também emite normas de contabilidade, a

seguir exemplificadas:

e Empréstimo compulsério a Eletrobras;
o Contabilizagdo de variagdes cambiais;
* Receitas e despesas — resultados;

¢ |nvestimentos;

o Estoques;

o Consolidagao;

e Contratos de construgao, fabricagao ou servi¢os;
e Contingéncias;

e Imobilizado;

e Ativo diferido;

¢ Imposto de renda diferido;

e Reavaliagao de ativos.

Vale destacar que a CVM, sempre que julga necessario aos interesses

do mercado, referencia em ato proprio as normas emitidas pelo |lbracon.

2.13.3CFCe CRC

O Conselho Federal de Contabilidade e os Conselhos Regionais de
Contabilidade (CFC e CRC) foram criados pelo Decreto-Lei n°® 9.295, de 27-5-

1946. Esses conselhos representam entidades de classe dos contadores, ou
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seja, é o local onde o aluno, ap6s concluir o curso de Ciéncias Contabeis na
universidade, se registra na categoria de contador.
A finalidade principal desses conselhos é o registro e fiscalizagao do

exercicio da profissao de contabilista.

2.13.4 OIO

O Instituto dos Auditores Internos do Brasil (OIO), fundado em 20-11-
1960, é uma sociedade civil de direito privado e nao tem fins lucrativos. O
principal objetivo da OIO é promover o desenvolvimento da auditoria interna,
mediante o intercambio de idéias, reunides, conferéncias, intercambio com
outras instituigdes, congressos, publicagao de livros e revistas e divulgagao da
importancia da auditoria interna junto a terceiros.
Os membros do OIO constituem-se de trés classes, conforme
mencionadas a seguir:
e membros efetivos — para essa classe somente sao aceitos auditores
internos
e membros associados — auditores independentes, educadores, escritores
e outros, desde que ocupem de assuntos relativos a auditoria e
correlatos, mas ndo possam qualificar-se como membros efetivos.
e membros honordrios — esta classe é composta de pessoas que, por
grandes servigos prestados a auditoria interna ou ao Instituto, meregam
distingdo por recomendagdo unanime da diretoria e aprovagdo do

conselho deliberativo.
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2.14 Procedimentos de Auditoria

Os procedimentos de auditoria representam um conjunto de técnicas
que o auditor utiliza para colher as evidencias sobre as informagdes das
demonstragdes financeiras. A seguir, exemplificaremos os principais

procedimentos de auditoria, conforme Almeida (1996, p. 45-47).

2.14.1 Contagem Fisica

Esse procedimento é utilizado para as contas do ativo e consiste em
identificar fisicamente o bem declarado nas demonstracdes financeiras.
Exemplificaremos ativos que normalmente sdo submetidos & contagem fisica
pelo auditor:

¢ dinheiro em caixa;
e estoques;
e titulos (agoes, titulos de aplicagdes financeiras, etc.);

e bens do ativo imobilizado.

2.14.2 Confirmagao com Terceiros

Esse procedimento é utilizado pelo auditor para confirmar, por meio de
carta, bens de propriedade da empresa em poder de terceiros, direitos a

receber e obrigagdes, conforme exemplificado abaixo:
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. dinheiro em conta corrente bancaria;
° contas a receber de clientes;

° estoques em poder de terceiros;

) titulos em poder de terceiros;

° contas a pagar a fornecedores;

. empréstimos a pagar.

2.14.3 Conferéncia de Calculos

O contador efetua diversos calculos em todo o processo de elaboragao
das demonstracgdes financeiras. Evidentemente, um erro de calculo ocasiona
uma informacdo errénea nessas demonstragdes. Portanto o auditor deve
conferir, na base de testes, esses calculos.

A seguir exemplificaremos transa¢des para as quais o auditor utiliza

esse procedimento de auditoria:

e calculos de valorizagao de estoques;

e calculos de amortizagao de despesas antecipadas e diferidas;

e cdlculos das depreciagdes dos bens do ativo imobilizado;

e calculos da correcdo monetaria sobre o ativo permanente e o
patriménio liquido;

e calculos sobre juros provisionados.
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2.14.4 Inspecao de Documentos

Existem dois tipos de documentos: os internos e os externos. Os
documentos internos sao traduzidos pela prépria empresa, ja os externos sao
fornecidos por terceiros a empresa, normalmente comprovando algum tipo de
transacao. Esses documentos representam os comprovantes hdbeis que
suportam os langamentos contabeis das contas de ativo, passivo, receita e
despesa. Os auditor examina esses documentos com o objetivo de constatar a

veracidade dos valores registrados.

Sao exemplos de documentos internos:

e relatério de despesas;

¢ boletim de caixa;

e mapas demonstrativos (apropriagio de custos, depreciagéo,
amorntizagoes, etc.);

e requisicao de compra;

e mapa de licitagao de compras;

e registro de empregado;

e folha de pagamento;

e livros sociais (atas de reunido de acionistas, conselho de administragao,

diretoria e conselho fiscal).

Sao exemplos de documentos externos:
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e notas fiscais, faturas e duplicatas de fornecedores;
e apolice de seguro;

e contratos;

e escrituras de iméveis;

e certificados de propriedade de veiculos.

Apos esta breve explanagao do que é auditoria, seus conceitos,
atribuicbes e responsabilidades passaremos a discutir a Lei Sarbanes-Oxley
aprovada em julho de 2002 pelo presidente George W. Bush que trata das
questdes de seguranca, transparéncia e maior independéncia para a auditoria

que esta em estudo para entrar em vigéncia nos principais paises do mundo.

2.15 Lei Sarbanes-Oxley

A Lei Sarbanes-Oxley, sancionada pelo presidente George W. Bush em
30 de julho de 2002, apés aprovagao pelo Congresso, proibe que novos
empréstimos sejam concedidos a conselheiros e executivos de empresas
abertas, com algumas poucas exceg¢bes. Também exige que o Presidente e
Diretor Financeiro reembolsem a companhia com seus bdnus ou outros
beneficios de renda varidvel caso a empresa anuncie erros em sua
contabilidade. Obriga também que todos os conselheiros do comité de auditoria
das empresas listadas sejam independentes e que assuntos relacionados a

auditoria sejam tratados no comité.
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Quanto a transparéncia das informagdes, a nova lei prevé que a SEC
(CVM nos Estados Unidos) revisard pelo menos um a cada trés balancos
anuais divulgados. Executivos com mais de 10% de uma determinada classe
de acgbes terd que reportar eventuais mudangas em suas posigdes acionarias
em até dois dias Gteis. A Sarbanes-Oxley cria ainda o Comité Geral de
Contabilidade, 6rgao submetido a SEC e responséavel pela adog¢ao de padroes
de qualidade, ética e independéncia para as empresas de auditoria. A lei limita
o escopo dos servicos correlatos prestados por empresas de auditoria e
determina que, quando existirem, devem ser pré-aprovados pelo comité de
auditoria.

A Sarbanes-Oxley também aborda os conflitos de interesse inerentes ao
trabalho de pesquisa de analistas de investimentos. Exige que a SEC ou
organizagdes como a Associagdo Nacional das Cotretoras da Valores (Nasd)
ou a Bolsa de Valores de Nova York (Nyse) adotem regras que permitam aos
analistas escapar de pressOes geradas por funcionarios do banco de
investimentos e declarar conflitos. (GAZETA MERCANTIL, p. B4, Sao Paulo, 13 de
Agosto de 2002. URL:

http://www.portalpwc.com.br/BRASIL/PORT/braccnoticibr.nsf/[News]/5369D69F410F0

F1683256C210048C397?0penDocument&Flag=Home, acessado em 13/09/2004).

O jomal (Gazeta Mercantil, p.B3) de 21 de agosto de 2002 menciona
que o Brasil divulga aprovagé@o americana

“A Comisséo de Valores Mobiliarios (CVM) concorda com a aplicagcéo da
Sarbanes-Oxley para companhias estrangeiras. Luiz Antonio Sampaio, diretor
da autarquia, avalia que os principios da legislacao nao séo conflitantes com as

regras nacionais e que, ao contrario, sdo até complementares em alguns
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casos. "A nova lei trara beneficios para as empresas brasileiras com a¢des nos
Estados Unidos e, por consequiéncia, para todo o nosso mercado", afirma.

Segundo Sampaio, a CVM esta avaliando se algumas das novidades
trazidas pela Sarbanes poderiam ser implementadas no Brasil. A maioria das
regras, entretanto, precisaria ser submetida a aprovagdo do Congresso
Nacional via projeto de lei, uma vez que nao estd na algada da autarquia.
Sampaio avalia que os americanos estdo corretos ao defender a extensdo da
legislagédo para os estrangeiros. "Caso contrario, haveria uma brecha para que
companhias com sede nos Estados Unidos saissem do pais para poder
continuar em bolsa sem atender as regras"”, afirma.

Outras normas da nova lei americana proibe, com poucas excegoes, que
as companhias concedam empréstimos aos principais executivos. Exige ainda
que eles reembolsem com seus préprios bénus eventuais prejuizos causados
por erros em balangos. Regras de transparéncia, como a pronta divulgacao de
mudancgas nas expectativas de resultados e a apresentagdo de informagbes
complementares para balangos pro forma, também constam da Sarbanes. Aos
advogados de empresas abertas, a lei atribui a responsabilidade de reportar
irregularidades ao CEO (presidente) ou ao comité de auditoria. A SEC, obriga a
revisdo dos informativos divulgados ao mercado uma vez a cada trés anos.
(GAZETA MERCANTIL, p. B3,

URL:http://www.portalpwe.com.br/BRASIL/PORT/braccnoticibr.nsf/[News]/29DA

AB38F2DDD09A83256C21004C448C?0penDocument&Flag=Home, acessado

em 15/09/2004).
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Com o intuito de recuperar a confianga do mercado financeiro, George
W. Bush em 30 de julho, assinou a legislag¢ao, incluida na Sarbanes-Oxley,
proibindo que as auditorias prestem servigos de consultoria em tecnologia e
auditoria interna para clientes de auditoria externa. Exigiu também que outros
servigos sejam permitidos somente com a aprovagao dos comités de auditoria -
uma engenhosa alternativa para restringi-los, uma vez que os comités, pela
nova lei, serdo formados apenas por conselheiros independentes. (AZEVEDO,
Simone. GAZETA MERCANTIL. Capital Aberto. URL:

http://www.citadini.com.br/auditoria/gm020819a.htm, em 19/8/2002, p.B-3,

acessado em 16/09/2004).

Os diretores financeiros e presidentes de companhias brasileiras com
agbes negociadas na Bolsa de Valores de Nova lorque podem estar
wulneraveis as sangoes previstas no Sarbanes-Oxley Act. A nova lei de reforma
corporativa foi sancionada pelo governo americano para evitar manipulagoes
nos balangos financeiros das companhias e escandalos como o da Enron, que
abalou a credibilidade da bolsa. A lei, entretanto, extrapola os limites territoriais

dos Estados Unidos.

A Sarbanes-Oxley Act é aplicivel as empresas estrangeiras que
possuem valores mobilidrios registrados na Securities and Exchange
Commission (SEC). Ela prevé multas de milhdes de dolares e pena de até 20
anos de prisio caso os documentos apresentados ndo correspondam a
realidade e ficar comprovado que os diretores tinham conhecimento do fato.
Fabio Magalhdes, advogado do escritorio Demarest & Almeida, diz que os

principais executivos das companhias estao obrigados a conferir e assinar os
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relatérios periddicos enviados a SEC, assumindo a responsabilidade sobre os

dados.

Segundo Magalhaes, apenas 38 companhias brasileiras negociam suas
acOes na bolsa de Nova York, mas em grandes quantidades. Entre elas, a
Petrobras, Vale do Rio Doce, Ambev, Aracruz e os bancos Bradesco e Itau.
Para ele, "é humanamente impossivel verificar todas as equivaléncias
patrimoniais que est@o no balango”. A divida permanece quanto a capacidade
dos Estados Unidos punirem empresarios brasileiros. "A principal punicao para
as companhias estrangeiras deve ser a exclusdo da listagem da bolsa" , opina

Magalhaes.

Especialista em mercado de capitais, o advogado Marcelo Trindade, do
escritério Tozzini, Freire, Teixeira e Silva, se diz tranquilo quanto & repercussao
da nova lei no Brasil. "Os administradores brasileiros ja tém que cumprir as
obrigagdes do Sarbanes-Oxley porque elas estdo na legislagdo brasileira. O
que eles precisam saber é que também poderao ser responsabilizados la fora

por estes atos criminosos”, avalia.

A independéncia entre a companhia e a auditoria contratada para checar
esses balangos é um exemplo. A Comissdo de Valores Mobiliarios (CVM)
estabeleceu-a na Instrugdo Normativa n® 308 em 1999, que determina o rodizio
das auditorias em prazo de cinco anos e proibe a prestacdo de servigos
paralelos, como as avaliagbes de mercado (LIMA. JORNAL VALOR

ECONOMICO. Lei americana atinge executivos em 09.10.2002).
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A lei Sarbanes Oxley é uma reacao do governo americano aos escandalos de
fraudes contabeis em grandes empresas como Enron e WorldCom. Em 30 de julho,
apoés aprovagao pelo Congresso, o presidente da Republica, George W. Bush,
sancionou a nova lei.

Em abril, a lei Oxley, elaborada pelo congressista americano Michael
Oxley, ja tramitava no Congresso. Com os escandalos contabeis, a lei uniu-se
a Sarbanes, do parlamentar Paul S. Sarbanes, dando origem a lei Sarbanes-

Oxley.

Essa regra € a mais importante mudanca na legislagao do mercado

americano desde a criagé@o das bases da lei atual, em 1933 e 34.

A Sarbanes é muito ampla, aumentando o grau de responsabilidade
desde o presidente e a diretoria da empresa até as auditorias e advogados

contratados.

Entre as principais regras estdo: cerificagdo dos balangos pelo
presidente e diretor financeiro, sob pena de multa de até US$ 5 milhdes e
prisio de até 20 anos no caso de informagbes erradas; proibigdo de
empréstimos a conselheiros e diretores; criagdo de um comité de auditoria;
proibicdo de determinados servigos por auditores; e criagédo de um cédigo de

ética para os administradores.

Ha um consenso de que o governo exagerou na dose. Bruno Machado
Ferla, do Pinheiro Neto, diz que a lei amarrou de tal forma as empresas que
tornou dificil a sua administragdo. "Os EUA passaram por dois processos

traumaticos em 2001, os ataques terroristas e a quebra da Enron." "E a reagao
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foi radical nos dois casos." A Sarbanes, na sua opiniao, € uma "arma de um
calibre muito maior do que o necessario". Geraldo Soares, vice-presidente do
Instituto Brasileiro de Relagdes com Investidores, concorda que as regras sao
"muito fortes". Para ele, normas brasileiras, como o rodizio de auditores, "sao
mais efetivas".(D.C. e N. N. Valor Econdmico. Sarbanes-Oxley é uma reagao

aos escandalos. Sao Paulo em 11.10.2002)

As empresas brasileiras com acoes listadas nos Estados Unidos estao
acionando seus escritérios de advocacia para sugerir mudangas na nova lei
corporativa americana, a Sarbanes-Oxley, tao logo a Comissao de Valores
Mobiliarios americana (SEC, na sigla em inglés) coloque essa legislagao em

audiéncia publica, o que deve acontecer nos proximos meses.

Alguns pontos da nova lei sdao conflitantes com a legislagao dos outros
paises, 0 que torna problematico o seu cumprimento. A expectativa é que a

SEC isente as companhias estrangeiras de seguirem tais regras.

A exemplo das empresas européias e japonesas, que ja colocaram em
marcha uma campanha com esse objetivo, as companhias brasileiras também
estao trabalhando, com menos estardalhagco, para minimizar os impactos da
nova legislagdo, que foi uma reagdo do governo americano aos recentes

escandalos corporativos nos Estados Unidos.

Segundo Ricardo Anzaldua, sécio do escritério de advocacia americano
Cleary Gottlieb Steen & Hamilton, a SEC mostrou-se disposta a ouvir as
reivindicagbes das empresas estrangeiras e possivelmente aprovar algumas

isengbes. "A SEC ja percebeu que algumas partes da Sarbanes-Oxley séo



54

inconsistentes para essas companhias", diz Anzaldua. O escritério esta
auxiliando algumas das 38 empresas brasileiras com certificados de depésito
(ADR) nos EUA a se adaptar a lei e também preparar sugestdes para quando

ela estiver em audiéncia.

No caso das empresas brasileiras, 0 ponto de maior conflito é o que trata
do comité de auditoria. Pela lei, a empresa precisa criar esse comité, formado
por membros independentes do conselho de administragao, e que sera
diretamente responsavel pela nomeagdo e fiscalizagdo da empresa de

auditoria.

O primeiro conflito € que no Brasil ja existe a figura do conselho fiscal
que exerce a funcdo de fiscalizar as contas da companhia e o trabalho da
auditoria. "O comité de auditoria nas empresas brasileiras gera uma espécie de
duplicidade com o conselho fiscal que é previsto por lei*, diz Alexandre Barreto,

socio do Souza, Cescon Avedissian, Barrieu e Flesch Advogados.

Bruno Machado Ferla, do escritério Pinheiro Neto, também chama a
atengao para essa duplicidade. Segundo ele, os dois conselhos teriam fungGes
similares, mas nao poderiam ser unificados "porque as atribui¢bes do conselho
fiscal ndo podem, por lei, ser transferidas para outro érgdo da companhia®,

afirma.

Outra questao polémica é que o comité de auditoria seria responsavel
pela escolha da firma de auditoria externa, enquanto pela lei brasileira essa

atribuicdo é do conselho de administragao.
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Segundo Anzaldua, as empresas brasileiras também terao dificuldade
para formar comités de auditoria com membros independentes uma vez que
nos conselhos de administracdo estdo os representantes dos controladores.
"Nao conhego uma empresa brasileira com conselho independente por causa
da estrutura societaria das empresas com controle definido". Ja nos EUA, ha

mais conselheiros independentes porque o controle é fragmentado.

Na visao do advogado americano, a Sarbanes é muito diferente da
realidade brasileira porque € uma lei que veio como reagao aos escéndalos de
abuso dos administradores das empresas americanas, enquanto no Brasil os

problemas sao as relagdes entre os acionistas controladores e os minoritarios.

Anzaldua acredita que a SEC também deve isentar os auditores das
empresas estrangeiras de terem que ser registrados na comissdo de
fiscalizagdo dos auditores que sera criada pela prépria SEC. Nesta semana, o

regulador do mercado americano ja sinalizou com essa possibilidade.

Para alguns advogados, a Sarbanes-Oxley é exagerada com relagao as
penalidades ao presidente e diretor financeiro (multa de até US$ 5 milhdes e
prisio de 20 anos) no caso desses profissionais certificarem balangos
contendo informagdes erradas. "Esses dois profissionais perdem a fungéo
estratégica para virar investigadores dentro da empresa“, diz Fabio Guimaraes
Leite, advogado do escritério Demarest & Almeida. Ele acredita que as
pesadas puni¢des podem criar uma rede de "laranjas" que serao presidentes e

diretores apenas formalmente, eximindo do risco os reais administradores.
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Segundo Ronaldo Veirano, sécio da Veirano Advogados, a partir de
agora, as empresas com acgoes listadas nos EUA terdo dificuldade para
encontrar profissionais dispostos a ocuparem esses dois cargos. "Isso vai
encarecer os salarios e as apodlices de seguros desses executivos. As
empresas com certeza vao repassar esses custos ao consumidor." Segundo
Veirano, a proibicdo de empréstimos das empresas aos diretores e
conselheiros também pode afetar as empresas brasileiras. "Algumas

companhias costumam fazer isso", afirma.

Ferla, do Pinheiro Neto, acredita que havera uma aumento substancial
de custos para as empresas brasileiras, principalmente no que se refere a
auditoria das demonstragGes contabeis pelos principios americanos. "As
companhias ndo devem ter grandes dificuldades de adaptacdo, mas os custos
serdo maiores", diz. "As auditorias terdo que usar mais profissionais para fazer

o trabalho num prazo menor, como quer a lei".

Para Renato Ochman, sécio do Ochman Real Amadeo Advogados, como o controle
das empresas brasileiras é definido, os controladores deveriam responder pelas

responsabilidade junto com os dois executivos. (CAMBA e NIERO. VALOR
ECONOMICO. Aperto americano. Empresas terdo dificuldade para se adaptar a

regra. S.A. brasileira listada nos EUA critica rigor da SEC. Sao Paulo em 11.10.2002)

As empresas estrangeiras com papéis negociados nos EUA estdo
aumentando a pressao para tentar atenuar o impacto das novas e severas

regras americanas para combater as fraudes corporativas.
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Empresas européias, principalmente as alemas, e japonesas,
devidamente representadas por funcionarios do governo e entidades de classe,
comegaram uma campanha em reagao ao que consideram “exageros" da lei

Sarbanes-Oxley.

A Federagcao das Empresas Japonesas, presidida pelo presidente da
Toyota, Hiroshi Okuda, declarou que os EUA devem isentar as companhias
japonesas. Segundo um comunicado da mais poderosa organizagao
empresarial do pais, a lei americana "contém varios aspectos que sao

inconsistentes com a legislagao japonesa".

Mais de um tergo das cerca de 80 companhias asiaticas que estao no
mercado americano sao japonesas, incluindo Toyota, Sony, Mitsubishi Tokyo

Financial Group e Nippon Telegraph & Telephone.

Ontem, Harvey Pitt, presidente da Securities and Exchange Commission
(SEC), a CVM americana, disse que sera "receptivo e criativo" as sugestbes

sobre a interpretagao das novas regras.

Em Bruxelas, para discutir o assunto com autoridades da Uniao
Européia, Pitt afirmou estar aberto a conversagdes com os 6rgaos reguladores

"em todo 0 mundo".

A principal preocupacdao das companhias estrangeiras com negécios nas
bolsas americanas - sao mais de 200 papéis de companhias européias - é que

a nova lei podera entrar em conflito com as legislagoes de seu pais de origem.



58

Pitt encontrou-se ontem com Fritz Bolkestein, comissario de servigos
financeiros da Comissdo Européia que mandou uma carta de protesto a
Washington logo depois do presidente americano George W. Bush assinar a

Sarbanes-Oxley , em 30 de julho.

Apesar de "concordar com os objetivos da legislagdo e entender a
necessidade de restaurar a confianga do investidor', a Uniao Européia tem
“preocupacgoes praticas" quanto a sua aplicacdo, declarou Jonathan Todd ,

porta-voz de Bolkestein:

“Sabemos que algumas leis em alguns paises podem conflitar com a
Sarbanes-Oxley", disse Pitt "Temos que achar um jeito de interpretar a lei
mantendo seu espirito, sem esquecer as legislagbes locais". Mesmo abrindo
espaco para negociagao, Pitt mandou sua mensagem: "A unica coisa relevante
que se pode dizer sobre a Sarbanes-Oxley é que é a lei, foi aprovada pelo
Congresso." (VALOR ECONOMICO. Companhias japonesas reivindicam

isencdo. Agéncias internacionais. Sao Paulo em 11.10.2002).

Os golpes que funcionarios aplicam nas empresas vao comecar a vir a
publico com muito mais freqiiéncia. As novas regras corporativas americanas,
que vieram com forga de lei (a Sarbanes-Oxley) como reagao oficial aos
escandalos contabeis, exigem que todas as fraudes detectadas sejam

informadas a comissao de valores americana.

Atualmente, estima-se que 90% dos casos sejam abafados e o
funciondrio ndo seja processado, diz Thomas W. Golden, sécio da

PricewaterhouseCoopers.
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Golden, que lidera a area de investigacdo e detec¢ao de fraudes da
PwC, esteve na semana passada no Brasil para visitar um cliente, uma
multinacional cujo o nome nao foi revelado. Aproveitou para fazer uma palestra

para um grupo de executivos na sede da PwC em Sao Paulo.

Um dos exemplos citados foi o de uma subsidiaria no Equador de uma
grande empresa americana, com prejuizo de US$ 30 milhdes em dinheiro. A
fabrica foi fechada, mas o fraudador (um executivo) nao foi preso. "As
empresas preferiam evitar o escandalo e os danos que isso poderia causar a
sua imagem", diz Golden. "No entanto, isso vai mudar e os casos vao cada vez

mais vir a publico."

Com a nova legislacdo que ameag¢a mandar executivos para a cadeia,
sera crescente a preocupagao das grandes corporacdoes americanas com suas
subsidiarias. Golden diz nao ter dados sobre a situacao na Ameérica Latina, mas
alguns funcionarios de sua equipe, que inclui ex-agentes do FBI, sdo fluentes
em espanhol. "Com operagdes em lugares distantes como a América Latina,
(os) sinais de aviso ficam ainda mais longe dos olhos da matriz", diz o folheto

da PwC que anuncia os servigos de investigacao.

Mas ndo sdo s6 as grandes auditorias que estdo de olho neste mercado. "E um
oportunidade muito interessante”, diz Joao Juenemann, da firma gatcha Juenemann &
Associados, que vai comegar a atuar nesse segmento. "Muitas empresas estao com
medo da fraude." (NN. Valor Econémico. Mais casos devem vir a publico com nova lei.

De Sao Paulo em 15.10.2002).

O enquadramento das empresas brasileiras a Lei Sarbanes-Oxley, a

mais significativa legislagdo comercial dos ultimos 50 anos dos Estados
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Unidos, devera ocorrer sem nenhuma dificuldade, apesar de as certificagdes
pedidas pela legislagao americana implicarem em investimentos e despesas
para as companhias. Essa relativa facilidade de adaptagao deve-se ao fato de

existirem vérias legislagoes brasileiras com normas parecidas.

Aprovada em 2002, a Lei Sarbanes-Oxley, conhecida como SOx, foi
uma reagao aos grandes escandalos contabeis e financeiros de empresas
como Enron, WorldCom e Tyco, que abalaram o mercado de capitais. Com
1.107 artigos, a legislagao estabelece severas punigdes para os executivos que
burlarem suas normas, como multas de até US$ 5 milhdes e prisao de até 20
anos. Todo esse rigor tem como objetivo proteger o acionista minoritario do

mercado de capitais.

A nova lei dos Estados Unidos, com prazo de enquadramento para as
empresas americanas até dezembro deste ano e até de julho de 2005 para as
companhias estrangeiras com ADR (Americana Depositary Receipts) nas
bolsas americanas, é 0 assunto do momento nas grandes corporagées daquele
pais, na medida em que se aproxima a data final de adaptagdo as suas
normas. O seminario "Os efeitos da Lei Sarbanes-Oxley no Brasil", promovido
pelo Valor e patrocinado pela PeopleSoft, reuniu ontem em Sao Paulo mais

150 pessoas para debater o assunto.

"O atendimento as exigéncias da Lei Sarbanes-Oxley relativos as
certificagbes demandardo investimentos e despesas pelas companhias, mas
sera feito sem nenhuma dificuldade", afirmou o presidente da Associagao

Brasileira das Companhias Abertas (Abrasca), Alfried Ploger. Isso acontecera,
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segundo ele, porque muitos artigos da legislagdo americana foram adotados

com antecedéncia pelo Brasil ao longo dos anos.

Nos Estados Unidos, lembrou Pléger, uma das origens dos grandes
escandalos foi a remuneragao adicional de diretores com as opg¢oes de compra
de ac¢es. "Como a remuneracgédo dependia da valorizagdo das ag¢oes, diretorias
de empresas naquele pais manipulavam os dados para valorizar as agdes no
curto prazo e, assim, ganharem mais." No Brasil, esse sistema de remuneragao

dos administradores de empresas nao é relevante.

Como a Lei Sarbanes-Oxley exige das corporagdées a criagdo de um
comité de auditoria, integrado por membros independentes, a Abrasca e a
Comissao de Valores Mobilidrios (CVM) solicitaram a Securities and Exchange
Comission (SEC), 6rgao regulador dos Estados Unidos, que fossem levadas
em consideragdo algumas especificidades da legislacdo brasileira. A SEC
aceitou e fez referéncia explicita que o conselho fiscal das companhias
brasileiras pode substituir o comité de auditoria. A atuagdo dos conselhos
fiscais, de acordo com Pléger, é adequada ao equilibrio societario existente no
Brasil. Ha ainda um "movimento reforgado pelos fundos de pensdo. Que por
serem acionistas minoritdrios de grande numero de companhias indicam

representantes para seus conselhos", destacou.

Entre as caracteristicas legais existentes aqui, o presidente da Abrasca
citou "as boas garantias de demonstragdes financeiras fidedignas”, que existem
desde 1976 com a Lei das S.A e que os controladores das empresas

brasileiras sdo bem definidos, donos da maior parte das agées com direito a
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voto na sociedade, ao contrario do que acontece nos Estados Unidos, onde a

maior parte das agbes sdo pulverizadas.

A representante da CVM, Aline de Menezes Santos, além de apontar
que no Brasil ja existe parte das regras exigidas pela Sarbanes-Oxley, elogiou
a rapidez da aprovacgdo da legislacido americana. De fato, os escéandalos
ocorreram em 2001, a SOx foi aprovada em 2002, a SEC fez a regulamentacgéo
em 2003 e as empresas americanas devem se enquadrar até o final deste ano.
"A resposta rapida é exemplar para 0 mercado perceber que o 6rgao regulador
esta atuante e observando o que acontece", disse. Ao falar das penalidades
mais rigidas nos Estados Unidos em relagdo as demonstragdes financeiras,
Aline afirmou que o Congresso Nacional poderia estabelecer penas maiores

para esses tipos de crimes.

Ivan Clark, do Instituto Brasileiro de Governan¢a Corporativa (IBGC),
também defendeu a importancia do Congresso Nacional votar o projeto de lei
3.741, que prevé a auditoria em grandes empresas limitadas e sociedades
andnimas com capital fechado. Essa auditagem permitira maior transparéncia,
o que interessa a Receita Federal e impediria escandalos como o da Parmalat.
O projeto facilitaria ainda a convergéncia das praticas contabeis brasileiras com

as normas internacionais de contabilidade.

Apesar de a SEC aceitar para as empresas brasileiras a substituicao do
comité de auditoria pelos conselhos fiscais, Clark afirmou que nao ha
unanimidade em relagdo ao assunto: algumas empresas preferem cumprir

totalmente as exigéncias da Sarbanes-Oxley, as companhias de
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telecomunicagdes optaram pelo conselho fiscal por eles serem permanentes e

outras estao em fase de defini¢ao.

Na sua palestra, José Luiz Homem de Mello, do escritério Pinheiro Neto
Advogados, lembrou que Sarbanes-Oxley prevé normas também para os
advogados das empresas. Pela legislagao, eles tém a obriga¢édo de se dirigirem
ao seu superior no caso de constatarem erros ou irregularidades. Se nenhuma
medida for adotada, tém de ir "subindo na hierarquia" para comunicar o fato até
chegar ao comité de auditoria. Estao ainda em discussao regras especificas

para analistas de investimentos, agéncias de rating e bancos de investimentos.

Os executivos das empresas que precisam se adaptar a lei Sarbanes-
Oxley, segundo Homem de Mello, ndo podem deixar seu negécio de lado com
a preocupacado de cumprir a legislagdo, porque "a governanga corporativa
melhora as informa¢des da empresas, ndo é um fim, mas um meio para se
adequar". Os executivos americanos, no momento, estdo muito preocupados
com a se¢do 404, que determina uma avaliagdo anual dos controles e

procedimentos internos das empresas para a emisséo de relatérios financeiros.

Para Luiz Fontes, da Trevisan, para as empresas melhorarem seus
controles internos é fundamental terem pessoas capacitadas, treinadas e
disciplinadas para atender as exigéncias da SOx. No Brasil, segundo ele, deve-
se gastar menos recursos do que la fora nos procedimentos internos. "Os
gastos devem ser considerados como investimento e n&o como despesas,

porque héa vantagens como as melhorias dos controles."
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Além de apresentar as solugdes desenvolvidas pela PeopleSoft,
segunda maior empresa de software empresarial do mundo, com 12.400
clientes, para ajudar as corporagdoes a se adaptarem a Sarbanes-Oxley, a
diretora de marketing da empresa, Jennifer Toomey, afirmou que as
companhias americanas "estdo sendo muito impactadas" este ano. Em 2005,
sera a vez das companhias estrangeiras, mas elas tém a vantagem de terem

mais tempo para se adaptar e ainda podem ver o que aconteceu nos EUA.

Com a nova legislagcao, disse Jennifer, os executivos terdo periodos
cada vez mais curtos para apresentar os resultados financeiros, baixando de
90 dias para 75 dias e, no préximo ano, para 60 dias. Segundo ela, fatos
importantes que afetem as empresas também terdao de ser divulgados
rapidamente. A secdao 409, que ainda nao foi regulamentada, exigira
comunicados das empresas quando houver, por exemplo, perda de algum

contrato importante ou de carga se um navio afundar.

As empresas americanas devem gastar US$ 5,5 bilhdes com Sarbanes-Oxley
em 2004, de acordo com a AMR Research, segqundo levantamento realizado no
ano passado. O mesmo instituto, citado por Jennifer, pesquisou 100 empresas
ha dois meses: Os resultados sdo: 35% das empresas revelaram que gastaram
mais do previam para atender as exigéncias da lei, 43% ficaram dentro do
previsto e 21% gastaram menos do que esperavam. Para 2005, os gastos para
se enquadrar a legislacao deverao aumentar para 68% das empresas, 19%
esperam gastar o mesmo do que em 2004 e 13% menos do que neste ano.
(VIEIRA. VALOR ECONOMICO. Adequagao no Brasil deve ser tranqiila. Sao

Paulo em 23/03/04).
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Com as rigidas exigéncias da Lei Sarbanes-Oxley nos controles internos
das corporagbes surgiram uma série de oportunidades de negécios para as
empresas de Tecnologia de Informacao (Tl), que lancaram uma série de
servicos para atender as necessidades das companhias na &rea de
gerenciamento de riscos, arquivamento de documentos e seguranga de

informacgdes.

A PeopleSoft, segunda maior empresa de software do mundo com
faturamento de US$ 2,3 bilhdes em 2003, langou no mercado solugao para
automatizar a execugao de controles internos das corporacbes. O PeopleSoft
Internal Controls Enforcer permite, éntre outros, monitorar os principais
controles internos, alertando a administragdo para mudancas nos sistemas e
grau de exposigdo de risco. "A solugcdo ajuda os executivos a identificar
possiveis desvios nos controles internos", diz Adalberto Ribeiro, consultor de

negocios na area financeira da empresa.

Como existem varias etapas de adaptacdo das empresas a Sarbanes-
Oxley, com aceleracao nos trés anos iniciais e estabilizagdo em 2008, a IBM,
maior empresa de tecnologia de informagao do mundo, anunciou um pacote de
softwares para os clientes se adaptarem a nova legislagdo. "Os negécios vao
se intensificar no segundo ano do enquadramento das empresas & Sarbanes-
Oxley, porque as empresas precisarao ter dados disponiveis em tempo real e
armazenar dados por dez anos", diz Leonardo Scudero, executivo da area de

riscos e seguranga da IBM Brasil.
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Entre as solu¢cdes da IBM constam: um software que ajuda a gerenciar o
arquivamento de mensagens sujeitas as regulamentagdes governamentais,
com monitoramento e arquivamento de e-mails; conjunto integrado de produtos
e servicos que auxiliam as corporagdes a gerenciar 0os controles internos em
diversos idiomas e auditoria automatizada para identificar vulnerabilidades na

estrutura geral de seguranga.

Para Marco Stefanini, presidente da Stefanini IT Solutions, a lei
Sarbanes-Oxley abre uma janela de oportunidades para as empresas de T,
mas "nao é uma onda enorme" como foi o bug do milénio no ano 2000. A
Stefanini, que devera faturar R$ 240 milhdes este ano, tem softwares para
parte dos processos de controles internos, seguran¢a de dados e metodologias
para melhores praticas de gestao de tecnologia de informagao.

A EMC2, lider no segmento de armazenamento de informagdes, tem solugoes
para emissdes de relatérios fiscais e contabeis; revisdao e incremento de processos
internos; trilhas de auditoria e detecgao de vulnerabilidades na seguranca de
informagdes. (VIEIRA. VALOR ECONOMICO. Controles rigidos estimulam

negocios na area de Tl. Sao Paulo em 12/04/2004).

A lei Sarbanes-Oxley, a mais profunda mudanga na legislacao
corporativa dos Estados Unidos depois da introdugéo do New Deal na década
de 30, sacode as grandes empresas americanas e estrangeiras e movimenta
bilhdes de ddlares para que elas possam se enquadrar as regras que visam a

prote¢ao dos acionistas minoritarios do mercado de capitais.

Dados de consultorias apontam a existéncia de 14 mil empresas que

precisam se enquadrar a Lei Sarbanes-Oxley, das quais cerca de 10% sao
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estrangeiras com operacoes de ADRs (American Depositary Receipts) nas
bolsas dos Estados Unidos. As companhias americanas gastardao este ano,
somente com tecnologia de informagéo, US$ 5,5 bilhGes para se adaptar a lei,
mas os gastos deverao continuar crescendo, segundo dados da AMR
Research, firma de pesquisas da area de software. Os efeitos da lei Sarbanes-
Oxley no Brasil foram debatidos ontem em seminario promovido pelo Valor,

com patrocinio da PeopleSoft.

"A demanda por especialistas nos Estados Unidos € tao grande, que nés
mandamos 40 pessoas do Brasil para ajudar. Depois, eles voltardo trazendo
experiéncias”, afirma lvan Clark, sécio responsavel na Ameérica Latina para a
area de Global Capital Market da PricewaterhouseCoopers. A empresa de
consultoria e auditagem possui cerca de 120 mil profissionais no mundo, dos
quais a metade nos Estados Unidos e 2 mil no Brasil. No total, de 15 mil a 20
mil pessoas, de acordo com Clark, estédo trabalhando com Lei Sarbanes-Oxley,

conhecida como SOx.

Presente em 140 paises e com 119 mil profissionais, a Deloitte Touche
Tohmatsu também mandou gente do Brasil, onde trabalham 2.500 pessoas,
para os Estados Unidos para ajudar no atendimento aos clientes. "Somente da
area de gestao de riscos mandamos 15 pessoas”, diz Juarez Lopez de Araujo,
s6cio da area de riscos empresariais da empresa no Brasil. A ida de
profissionais reforca as equipes americanas, uma vez que as corporacdes
daquele pais tém prazo até 31 de dezembro deste ano para se enquadrar a

nova legislacao.
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A constatagdao da KPMG, com 100 mil funcionarios espalhados por 150
paises, é que ha uma pressdo na demanda de servigos por parte das
empresas americanas. A unidade brasileira ndo mandou gente para os Estados
Unidos, mas podera contar mais adiante com ajuda profissionais daquele pais
no Brasil. "Estamos assoberbados de trabalho", destaca Carlos Sa, diretor de
Management Assurance Services da KPMG Brasil. Ele lembra que as
empresas nao devem considerar a adequac¢éo a lei apenas como gastos, mas
como investimentos porque o gerenciamento de riscos e controles internos

mais eficientes reduzem custos.

Uma das maiores preocupacdes de executivos em todo mundo é com o
artigo 404 da Sarbanes-Oxley, que exige o aval do diretor-presidente e do
diretor-financeiro nos controles e procedimentos internos das empresas para a
realizagdo dos relatérios financeiros. "Pela primeira vez na histéria, isso é
exigido dos administradores. Também pela primeira vez, o auditor externo tera
de dar seu parecer sobre a qualidade das informagbes dos controles internos

das corporagbes”, destaca Ivan Clark.

Com o prazo de enquadramento das companhias americanas acabando
no final deste ano, as expectativas se voltam para o primeiro trimestre de 2005,
quando a Securities and Exchange Comission (SEC), o poderoso 6rgéao
regulador dos Estados Unidos, ird avaliar se elas se enquadraram de forma
correta a legislagdo e determinar possiveis punigées se nao tiverem atendido

todas as exigéncias.
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A preocupagao é tao grande, dizem especialistas, que ha empresas
americanas contratando uma segunda consultoria para avaliar se o trabalho
realizado pela primeira estd de acordo com o0 que estabelece a Sarbanes-
Oxley. Os custos de uma consultoria podem chegar a até US$ 30 milhées no
caso empresas do porte de uma General Electric, General Motors ou British
Petroleumn, mas os gastos médios sao da ordem de US$ 2 milhdes a US$ 3
milhdes. Pode parecer exagero contratar uma segunda consultoria, mas um
procedimento incorreto pode representar pesados prejuizos com a queda dos
precos das agdes nas bolsas. Informac¢ées incorretas também podem significar
multas de até US$ 5 milhdes e para os administradores penas de priséo de até

20 anos.

"No primeiro trimestre de 2005, havera avaliagao se as informag¢des das
companhias americanas estao corretas. Ainda ha muitas zonas cinzentas na
legislagao”, afirma Leonardo Scudere, executivo da area de riscos e seguranga
da IBM do Brasil. Em junho, segundo ele, em um seminario realizado em
Boston, surgiram muitas dlvidas sobre a SOx. Diariamente, de um forum
informal do qual o executivo participa, aparecem de 60 a 70 mensagens com

duvidas ou interpreta¢des diferentes sobre lei.

Para Juarez Lopez, o enquadramento na Lei Sarbanes-Oxley "nao uma
coisa meramente burocratica, de s6 cumprir a legislagdo. Ele exige a melhora
dos controles e procedimentos internos, tornando-os mais eficazes". Segundo
ele, 90% dos grupos empresariais brasileiros com ADRs nas bolsas
americanas iniciaram o processo de enquadramento, que vence em dezembro

de 2005. Na pratica, as empresas brasileiras terdo de se adaptar a lei até julho



70

do préximo ano, porque no segundo semestre os auditores fardo seus testes
para ver se todos os controles internos estao corretos. "Nenhuma auditoria
externa vai assinar um parecer, se nao fizer seus préprios testes sobre as

informag¢des prestadas pela empresa*, diz Lopez.

Na corrida das empresas americanas para se adequar a legislagao, a
IBM, maior empresa de tecnologia de informagdo do mundo, terminou a
implementagdo da seg¢do 404, que envolveu a companhia como um todo.
Agora, estd sendo auditada pela PricewaterhouseCoopers até o final de
setembro. "A IBM ja era uma empresa com fortes processos de controles, mas
com as exigencias da Sarbanes-Oxley ganhou uma roupagem mais
estruturada”, afirma Francisco Crespo, diretor financeiro da IBM Brasil. De
acordo com ele, ha maior transparéncia externa da empresa e maior
engajamento de todas as areas da companhia com os processos de controles

internos.

A EMC2 Corporation, lider mundial em sistemas, softwares, redes e
servicos no segmento de armazenamento de informagdes, € outra empresa
que cumpriu todas as etapas de enquadramento para que seu balan¢o "nasca
limpo" em 2005, garante Hermann Pais, diretor de Tecnologia para a América
Latina. Os sistemas internos foram redesenhados para que todos os
documentos financeiros, fiscais e e-mails sejam guardados. As ferramentas
usadas, fornecidas também aos clientes, impedem adultera¢des, inclusive por
profissionais de informatica, na documentagcdo das empresas como ocorreu

nos escandalos da Enron ou Worldcom.
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No mundo da informatica, Herman Pais, lembra que era muito comum
que as empresas no final do ano fiscal desovassem seus equipamentos nos
distribuidores para os estoques nao constarem de seus balangos. Se eles nao
vendessem o0s produtos, poderiam devolvé-los. Agora, com a Sarbanes-Oxley
isso acabou porque sé podem aparecer nos balangos os resultados
efetivamente realizados. "Executivos podem ser punidos civil e criminalmente
por declaragéo de receitas que nao ocorreram. Um executivo brasileiro, por
exemplo, pode nao ser preso no Brasil por ndo cumprir a Sarbanes-Oxley, uma
vez que nao existe extradicao do Brasil para la, mas ele ndo podera entrar nos
Estados Unidos e sua carreira profissional pode acabar', alerta. (VIERA,
VALOR ECONOMICO. Profissionais brasileiros reforgam equipes nos EUA.
Sao Paulo em 03/05/2004).

Com prazo até o final de 2005, as 41 empresas brasileiras, de 22 grupos
empresariais, com operagoes nas bolsas de valores dos Estados Unidos,
comecam a se movimentar de forma mais intensa para atender as exigéncias
da Lei Sarbanes-Oxley, aprovada em 2002 depois dos grandes escandalos
contabeis e financeiros da Enron, Wordcom, Tyco e Arthur Andersen. As
estimativas sao de que cerca de 150 companhias, entre nacionais e
subsidiarias das multinacionais, terdo de se adequar no Brasil a nova

legislagao americana.

Pelas informagdes de consultorias, cerca de 90% das corporagdes no
Brasil que precisam se enquadrar a Sarbanes-Oxley iniciaram o processo. Em
agosto, aproximadamente 80% das empresas estdao com suas fases iniciais de

adaptacao prontas e 50% com seus testes prontos, diz Carlos Sa, diretor de
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Management Assurance Services da KPMG Brasil. Os indices sao
considerados semelhantes aos das americanas no mesmo periodo do ano
passado. As empresas estrangeiras devem estar com seus procedimentos
prontos até julho de 2005, porque no segundo semestre as auditorias
independentes vao testar se os dados informados pelas companhias sao
corretos. Se houver necessidade, ajustes serao feitos para que tudo esteja

pronto em dezembro de 2005.

Das empresas nacionais, todas comegaram o processo de adaptagao,
mas varias "ainda nao perceberam o tamanho do problema®, afirma Ivan Clark,
sécio responsavel na América Latina para a area de Global Capital Market da
PricewaterhouseCoopers e do Instituto Brasileiro de Governanga Corporativa
(IBGC). Para o diretor de tecnologia para a América Latina da EMC2, Hermann
Pais, algumas companhias brasileiras estao "lentas, deixando o tempo correr e

postergando um pouco as decisdes".

Entre as companhias que avancaram na adaptagao a Sarbanes Oxley,
pelas informagdes obtidas, estdo a Petrobras, Embraer, empresas de
telecomunicacdes e, principalmente, as institui¢des financeiras. Os bancos tém
fortes controles internos, estabelecidos pelo Banco Central, que ha quatro anos
baixou normas nesse sentido através da Resolugao 2554 do Conselho

Monetario Nacional (CMN).

O diretor de Contabilidade e Relagcdes com Investidores do Unibanco,
Ney Ferraz Dias, afirma que ha um "esforgo grande de revisao nos processos

de controles internos mais relevantes " , sendo a adaptagao a Sarbanes-Oxley
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uma oportunidade de revisa-los. O trabalho esta sendo realizado 90% com
profissionais da prépria instituicdo e 10% por consultores externos. O banco
pode contar com a experiéncia da empresa AlG, com a qual tem uma joint

venture na drea de seguros.

No Bradesco, maior instituicdo financeira privada do pais, foram
tomadas as seguintes iniciativas: criagdo os codigos de ética corporativa e
setorial; criagdo do comité de auditoria; certificacao pelo diretor-presidente e
diretor-financeiro dos relatérios anuais entreques a Securities Exchange
Comission (SEC), 6rgao regulador americano, e Bolsa de Nova York (NYSE);
criagdilo do comité de controles internos e compliance e esta em
desenvolvimento o sistema de mitigacao de riscos operacionais e gestdo de

riscos de crédito. No Itad, os cronogramas também sendo cumpridos.

Na Perdigdo, com receita liquida de R$ 3,6 bilhdes em 2003, de acordo
com a revista Valor 1000, a gerente de relagdes com investidores, Edna Biava,
afiima que a empresa esta analisando os processos a serem adotados,
implementando seus controles internos e devera estar enquadrada a Lei

Sarbanes-Oxley no prazo.

As operadoras que compdem a Vivo, que encerrou o més de junho com
23,5 milhdes de clientes, estdo em dia com o cronograma, tendo cumprido a
secdo 302, que exige entre outros a criagdo do cédigo de ética e do comité de
auditoria. De acordo com informagdes da diretoria de relagdes com os

investidores, a implementagao da se¢ao 404 deve "ocorrer sem traumas”.
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Atualmente, a maior preocupagdo das empresas que precisam se
adaptar & Sarbanes-Oxley é com a secéo 404, que trata dos controles internos
e sistemas contabeis. Os principais administradores precisam atestar os dados
dos relatérios financeiros e ha necessidades de os auditores extemos
aprovarem os procedimentos adotados pela administragdo (VIEIRA. VALOR
ECONOMICO. Prazo para o processo de adaptagio no pais termina no final de

2005. Séo Paulo em 13/06/2004).
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CAPITULO 3. ANALISE INTERPRETATIVA SOBRE A LE! A LUZ
DOS COMENTARIOS DE ESPECIALISTAS REFERENCIADOS
NO TRABALHO.

A lei Sarbanes-Oxley surgiu como uma reagdo aos escandalos
envolvendo grandes corporagcdes americanas, que abalaram fortemente a
credibilidade da bolsa, tendo como objetivos aumentar a transparéncia, a
fiscalizagdo e o grau de responsabilidade, que vai desde a diretoria até as

empresas responsaveis pela auditoria externa e advogados contratados.

Os principais pontos da lei Sarbanes-Oxley sdo a proibicdo de
concessao de novos empréstimos a conselheiros e executivos de empresas
abertas, salvo algumas raras excegdes. Determina também que o Presidente e
Diretor Financeiro reembolsem a companhia com seus bdnus ou outros
beneficios de renda variavel caso estes aprovem erros em suas operacoes e
demonstragdes contabeis. Obriga também independéncia dos conselheiros do
comité de auditoria das empresas listadas e que assuntos referentes a

auditoria sejam tratados dentro do comité.

Em relagao a transparéncia das informagdes, a nova lei estabelece que
a SEC efetuara revisdo de pelo menos um de cada trés balancos anuais
divulgados. Os executivos detentores de quantidade superior a 10% de uma
determinada classe de agdes terdo de esclarecer possiveis mudangas em suas
posicdes acionarias dentro de no maximo dois dias uteis, exigindo uma
justificativa adequada evitando a mudanga da posicdo acionaria por

planejamento e execugdo de fraude. A lei também prevé que a divulgacéo de
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mudangas nas expectativas de resultados e a apresentagdo de informagbes
complementares para balangos sejam realizadas de forma imediata. A
Sarbanes-Oxley & responséavel pela criagao do Comité de Auditoria, érgao
submetido a SEC e responsavel pela adogao de padroes de qualidade, ética e
independéncia para as empresas de auditoria. Aos advogados de empresas
abertas, a lei atribui a responsabilidade de reportar irregularidades ao
presidente ou ao comité de auditoria. A lei limita a diversidade dos servigos
correlatos prestados por empresas de auditoria proibindo que as auditorias
prestem servigos de consultoria em tecnologia e auditoria interna para clientes
de auditoria externa, e determina que, quando existirem, devem ser pré-

aprovados pelo comité de auditoria.

A nova lei, como era de se esperar, gerou tanto reagées positivas como
conflitantes a respeito da rigidez e abrangéncia dos diversos pontos que
aborda, principalmente no tocante a puni¢ao do presidente e diretor financeiro
através de multa de até cinco milhGes de ddlares e prisdao de até 20 anos no
caso de aprovagcao de demonstragdes errOneas. Existe receio de que o
presidente e diretor financeiro deixem suas fun¢gbes estratégicas para virarem
rigidos fiscais das demonstragdes financeiras da empresa. Outra questao
remete a nomeacao de “laranjas” para esses cargos sendo que a efetiva
administragdo da empresa dar-se-a por outros profissionais “camuflados”,

exaurindo o risco aos reais fraudadores.

Alguns pontos da nova lei sdao conflitantes com a legislagao dos outros
paises, 0 que torna problematica a sua execug¢ao e cumprimento. As empresas

européias e japonesas, logo que a lei foi aprovada, iniciaram uma campanha
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com esse objetivo, as companhias brasileiras também estéo trabalhando para
reduzir os impactos da nova legislagao, com reagdo bem mais tranquila em
relagdo a outras nagoes, tendo a legislagdo brasileira muitos pontos
semelhantes aos da nova lei. A independéncia entre a companhia e a auditoria
contratada para checar esses balangos é um exemplo. A Comissao de Valores
Mobiliarios (CVM) estabeleceu essa independéncia na Instrugdo Normativa n°
308 no ano de 1999, determinando um limite de cinco anos para o trabalho de
auditoria com a mesma empresa e proibindo a prestagao de servigos paralelos,

como as avaliagdes de mercado.

No caso das empresas brasileiras, o ponto que criou mais conflito é o
que tratava do comité de auditoria. Pela lei, as empresas precisariam criar esse
comité que seria formado por membros independentes do conselho de
administragao, e que seria diretamente responsavel pela escolha e fiscalizagao

da empresa de auditoria.

A questao é que no Brasil ja existe o conselho fiscal que tem a fun¢éo de
fiscalizar as contas da companhia e o trabalho da auditoria. Os dois conselhos
teriam fungbGes similares, mas nao poderiam ser unificados porque as
atribui¢ées do conselho fiscal ndo podem ser transferidas para outro 6rgao da
companhia por definigao de lei. Quanto a esta questao a SEC aceitou que o
conselho fiscal das companhias brasileiras pode substituir o comité de
auditoria. A organizagdo americana cita ainda que o equilibrio societario no
Brasil é adequado a fun¢ao do conselho fiscal. Os fundos de pensao, por
serem acionistas minoritarios de grande numero de companhias indicam

representantes para seus conselhos, criando mais obstaculos para fraudes.
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Outros fatores que favorecem as empresas brasileiras é a lei das S.A e que os
controladores das empresas brasileiras sdo bem definidos e donos da maior

parte das agdes com direito a voto na sociedade.

Outra questao polémica é que o comité de auditoria seria responsavel
pela escolha da firma de auditoria externa, enquanto pela lei brasileira essa

atribuigéo é do conselho de administragéo.

A crenga de que haveria um aumento substancial nos custos da
empresa néo deve ser encarada como um problema adicional ja que os gastos
sdo na realidade investimentos e nao despesas, porque existem inumeras
vantagens como as melhorias dos controles de todos os procedimentos da

organizagao.

Existe ainda grande importancia do Congresso Nacional votar o projeto
de lei 3.741, que prevé a auditoria em grandes empresas limitadas e
sociedades andnimas de capital fechado. Essa auditagem permitird maior
transparéncia, o que interessa a Receita Federal e impediria escandalos de

fraudes como o da Parmalat.

Nos Estados Unidos as empresas tiveram um custo estimado de cerca
de 5,5 bilhdes de ddlares para se adequar a lei neste ano de 2004, sem duvida
expressivo, mas muito abaixo do montante levado em fraudes apenas em

2002, quase 8 bilhdes de ddblares.

No Brasil ainda nao foram estimados os custos com a adequagéo das

empresas a Sarbanes-Oxley, sabe-se porém que sera muito menor do que nos
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Estados Unidos pelo simples fato de serem pouco mais de 40 empresas que

negociam seus papéis nas bolsas de Nova lorque e Nasdagq.
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CAPITULO 4. CONCLUSAO, CONSIDERACOES FINAIS E
SUGESTOES PARA FUTUROS TRABALHOS

4.1 Conclusao E Consideracdes Finais

A andlise realizada a partir do material colhido e consultado permite
concluir que a lei Sarbanes-Oxley nao tera grande impacto nem exigird grandes
adequacbes as empresas brasileiras, que pela legislagao nacional vigente ja
aborda, de forma direta ou indireta, varios pontos constantes na nova lei, assim
como o equilibrio societario previsto pela Lei das S.A’s e as posigbes e
atribuigcées dos conselhos de administracao e fiscal.

Um dos pontos onde incorrerdo custos extras serd na parte dos
controles exigidos pela nova lei, ponto que ndo entra como um fator negativo ja
que as empresas precisarao centrar esforcos na melhoria desses controles,
favorecendo todos os sistemas da empresa.

Quanto aos custos, podemos ainda declarar que o montante que sera
economizado com a reducéo de fraudes e conseqilente queda do valor das
acoes nas bolsas ja compensara e muito os esforgos financeiros na adequagéo
da nova Lei.

No contexto mundial pode-se prever que alguns paises com legislacao
completamente oposta a nova lei passarao algum trabalho para se adequar as
normas da lei e continuar negociando seus papeis nas bolsas americanas.

O Panorama criado pela nova lei contra fraude corporativa norte
americana e seus efeitos no mercado de capitais internacional pode ser visto

como 0 de maior transparéncia e independéncia por parte das empresas de
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auditorias que prestam servigos para as companhias abertas e de maior
fiscalizagao tanto por parte do governo quanto por parte das proprias
companhias com relagdo a atos praticados por seus administradores. A
Sabanes-Oxley Act é a reagao as incertezas do mercado de capitais norte
americano, e, certamente, sua aplicacdo refletirA no mercado de capitais
global.

As empresas de auditoria estao investindo recursos na qualificagao
profissional e especializa¢éo, enxergando a entrada da nova Lei com bons
olhos, conferindo votos de confianga no sentido desta ser o maior ato em
termos de transparéncia, independéncia e fiscaliza¢ao, tanto por parte do

governo como da prépria empresa.
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4.2 Sugestoes Para Futuros Trabalhos

e Estudos mais apurados sobre o impacto da lei nas empresas brasileiras,
com agbes negociadas nas bolsas americanas, apds sua efetiva
aplicagao;

o Verificar os resultados praticos em relagdo a redugdo de fraudes.
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Public Law 107-204
107th Congress

An Act

116 STAT. 745

To protect investors by improving the accuracy and reliability of corporate disclosures July 30, 2002
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made pursuant to the securities laws, and for other purposes.

[H.R. 3763]

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the “Sarbanes- [2* onsibility.
Oxley Act of 2002”.
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Criminal penalties for altering documents.

Debts nondischargeable if incurred in violation of securities fraud laws.

Statute of limitations for securities fraud.

Review of Federal Sentencing Guidelines for obstruction of justice and ex-
tensive criminal fraud.
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Attempts and conspiracies to commit criminal fraud offenses.

Criminal penalties for mail and wire fraud.

Criminal penalties for violations of the Employee Retirement Income Se-
curity Act of 1974.

A}nend.ment to sentencing guidelines relating to certain white-collar of-
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Corporate responsibility for financial reports.

TITLE X—CORPORATE TAX RETURNS

Sense of the Senate regarding the signing of corporate tax returns by
chief executive officers.

TITLE XI—CORPORATE FRAUD AND ACCOUNTABILITY

Short title.

Tampering with a record or otherwise impeding an official proceeding.
Temporary freeze authority for the Securities and Exchange Commis-
sion.

Amendment to the Federal Sentencing Guidelines.

Authority of the Commission to prohibit persons from serving as officers
or directors.

Increased criminal penalties under Securities Exchange Act of 1934.

SEC. 2. DEFINITIONS.

(a) IN GENERAL.—In this Act, the following definitions shall
apply:

(1) APPROPRIATE STATE REGULATORY AUTHORITY.—The term

“appropriate State regulatory authority” means the State
agency or other authority responsible for the licensure or other
regulation of the practice of accounting in the State or States
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having jurisdiction over a registered public accounting firm
or associated person thereof, with respect to the matter in
question.

(2) AUDIT.—The term “audit” means an examination of
the financial statements of any issuer by an independent public
accounting firm in accordance with the rules of the Board
or the Commission (or, for the period preceding the adoption
of applicable rules of the Board under section 103, in accordance
with then-applicable generally accepted auditing and related
standards for such purposes), for the purpose of expressing
an opinion on such statements.

(3) AUDIT COMMITTEE.—The term “audit committee”
means—

(A) a committee (or equivalent body) established by
and amongst the board of directors of an issuer for the
purpose of overseeing the accounting and financial
reporting processes of the issuer and audits of the financial
statements of the issuer; and

(B) if no such committee exists with respect to an
issuer, the entire board of directors of the issuer.

(4) AupIT REPORT.—The term “audit report” means a docu-
ment or other record—

(A) prepared following an audit performed for purposes
of compliance by an issuer with the requirements of the
securities laws; and

(B) in which a public accounting firm either—

(1) sets forth the opinion of that firm regarding

a financial statement, report, or other document; or

(i1) asserts that no such opinion can be expressed.

(5) BoArRD.—The term “Board” means the Public Company
Accounting Oversight Board established under section 101.

(6) CoMMISSION.—The term “Commission” means the Secu-
rities and Exchange Commission.

(7) IssUER.—The term “issuer” means an issuer (as defined
in section 3 of the Securities Exchange Act of 1934 (15 U.S.C.
78c)), the securities of which are registered under section 12
of that Act (15 U.S.C. 78l), or that is required to file reports
under section 15(d) (15 U.S.C. 780(d)), or that files or has
filed a registration statement that has not yet become effective
under the Securities Act of 1933 (15 U.S.C. 77a et seq.), and
that it has not withdrawn.

(8) NON-AUDIT SERVICES.—The term “non-audit services”
means any professional services provided to an issuer by a
registered public accounting firm, other than those provided
to an issuer in connection with an audit or a review of the
financial statements of an issuer.

(9) PERSON ASSOCIATED WITH A PUBLIC ACCOUNTING FIRM.—

(A) IN GENERAL.—The terms “person associated with
a public accounting firm” (or with a “registered public
accounting firm”) and “associated person of a public
accounting firm” (or of a “registered public accounting
firm”) mean any individual proprietor, partner, share-
holder, principal, accountant, or other professional
employee of a public accounting firm, or any other inde-
pendent contractor or entity that, in connection with the
preparation or issuance of any audit report—
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(i) shares in the profits of, or receives compensation
in any other form from, that firm; or

(1i) participates as agent or otherwise on behalf
of such accounting firm in any activity of that firm.

(B) EXEMPTION AUTHORITY.—The Board may, by rule,
exempt persons engaged only in ministerial tasks from
the definition in subparagraph (A), to the extent that the
Board determines that any such exemption is consistent
with the purposes of this Act, the public interest, or the
protection of investors.

(10) PROFESSIONAL STANDARDS.—The term “professional
standards” means—

(A) accounting principles that are—

(i) established by the standard setting body

described in section 19(b) of the Securities Act of 1933,

as amended by this Act, or prescribed by the Commis-

sion under section 19(a) of that Act (15 U.S.C. 17a(s))
" or section 13(b) of the Securities Exchange Act of 1934
(15 U.S.C. 78a(m)); and
(ii) relevant to audit reports for particular issuers,
or dealt with in the quality control system of a par-
ticular registered public accounting firm; and

(B) auditing standards, standards for attestation
engagements, quality control policies and procedures, eth-
ical and competency standards, and independence stand-
ards (including rules implementing title II) that the Board
or the Commission determines—

(i) relate to the preparation or issuance of audit
reports for issuers; and

(ii) are established or adopted by the Board under
section 103(a), or are promulgated as rules of the

Commission.

(11) PUBLIC ACCOUNTING FIRM.—The term “public
accounting firm” means—

(A) a proprietorship, partnership, incorporated associa-
tion, corporation, limited liability company, limited liability
partnership, or other legal entity that is engaged in the
practice of public accounting or preparing or issuing audit
reports; and

(B) to the extent so designated by the rules of the
Board, any associated person of any entity described in
subparagraph (A).

(12) REGISTERED PUBLIC ACCOUNTING FIRM.—The term “reg-
istered public accounting firm” means a public accounting firm
registered with the Board in accordance with this Act.

(13) RULES OF THE BOARD.—The term “rules of the Board”
means the bylaws and rules of the Board (as submitted to,
and approved, modified, or amended by the Commission, in
accordance with section 107), and those stated policies, prac-
tices, and interpretations of the Board that the Commission,
by rule, may deem to be rules of the Board, as necessary
or appropriate in the public interest or for the protection of
investors.

(14) SECURITY.—The term “security” has the same meaning
as in section 3(a) of the Securities Exchange Act of 1934 (15
U.S.C. 78¢(a)).
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(15) SECURITIES LAWS.—The term “securities laws” means
the provisions of law referred to in section 3(a)(47) of the
Securities Exchange Act of 1934 (15 U.S.C. 78c(a)(47)), as
amended by this Act, and includes the rules, regulations, and
orders issued by the Commission thereunder.

(16) STATE.—The term “State” means any State of the
United States, the District of Columbia, Puerto Rico, the Virgin
Isslands, or any other territory or possession of the United

tates.
(b) CONFORMING AMENDMENT.—Section 3(a)(47) of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78c(a)(47)) is amended by
inserting “the Sarbanes-Oxley Act of 2002,” before “the Public”.

SEC. 3. COMMISSION RULES AND ENFORCEMENT. 15 USC 7202.

(a) REGULATORY ACTION.—The Commission shall promulgate
such rules and regulations, as may be necessary or appropriate
in the public interest or for the protection of investors, and in
furtherance of this Act.

(b) ENFORCEMENT.—

(1) IN GENERAL.—A violation by any person of this Act,
any rule or regulation of the Commission issued under this
Act, or any rule of the Board shall be treated for all purposes
in the same manner as a violation of the Securities Exchange
Act of 1934 (15 U.S.C. 78a et seq.) or the rules and regulations
issued thereunder, consistent with the provisions of this Act,
and any such person shall be subject to the same penalties,
and to the same extent, as for a violation of that Act or
such rules or regulations.

(2) INVESTIGATIONS, INJUNCTIONS, AND PROSECUTION OF
OFFENSES.—Section 21 of the Securities Exchange Act of 1934
(15 U.S.C. 78u) is amended—

(A) in subsection (a)(1), by inserting “the rules of the

Public Company Accounting Oversight Board, of which such

person is a registered public accounting firm or a person

associated with such a firm,” after “is a participant,”;
(B) in subsection (d)(1), by inserting “the rules of the

Public Company Accounting Oversight Board, of which such

person is a registered public accounting firm or a person

associated with such a firm,” after “is a participant,”;
(C) in subsection (e), by inserting “the rules of the

Public Company Accounting Oversight Board, of which such

person is a registered public accounting firm or a person

associated with such a firm,” after “is a participant,”; and

(D) in subsection (f), by inserting “or the Public Com-
pany Accounting Oversight Board” after “self-regulatory
organization” each place that term appears.

(3) CEASE-AND-DESIST PROCEEDINGS.—Section 21C(c)(2) of
the Securities Exchange Act of 1934 (15 U.S.C. 78u-3(cX2))
is amended by inserting “registered public accounting firm (as
defined in section 2 of the Sarbanes-Oxley Act of 2002),” after
“government securities dealer,”.

(4) ENFORCEMENT BY FEDERAL BANKING AGENCIES.—Section
123i) of the Securities Exchange Act of 1934 (15 U.S.C. 781())
is amended by—

(A) striking “sections 12,” each place it appears and
inserting “sections 10A(m), 12,”; and
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15 USC 7211.

(B) striking “and 16,” each place it appears and
inserting “and 16 of this Act, and sections 302, 303, 304,
B?Sb 61201(b), 404, 406, and 407 of the Sarbanes-Oxley Act
[ .

(c) EFFECT ON COMMISSION AUTHORITY.—Nothing in this Act
or the rules of the Board shall be construed to impair or limit—

(1) the authority of the Commission to regulate the
accounting profession, accounting firms, or persons associated
fvith such firms for purposes of enforcement of the securities
aws;

(2) the authority of the Commission to set standards for
accounting or auditing practices or auditor independence,
derived from other ﬁrovisions of the securities laws or the
rules or regulations thereunder, for purposes of the preparation
iand issuance of any audit report, or otherwise under applicable
aw; or

(3) the ability of the Comimission to take, on the initiative
of the Commission, legal, administrative, or disciplinary action
against any registered public accounting firm or any associated
person thereof.

TITLE I—PUBLIC COMPANY
ACCOUNTING OVERSIGHT BOARD

SEC. 101. ESTABLISHMENT; ADMINISTRATIVE PROVISIONS.

(a) ESTABLISHMENT OF BOARD.—There is established the Public
Company Accounting Oversight Board, to oversee the audit of public
companies that are subject to the securities laws, and related mat-
ters, in order to protect the interests of investors and further
the public interest in the preparation of informative, accurate,
and independent audit reports for companies the securities of which
are sold to, and held by and for, public investors. The Board shall
be a body corporate, operate as a nonprofit corporation, and have
succession until dissolved by an Act of Congress.

(b) STATUS.—The Board shall not be an agency or establishment
of the United States Government, and, except as otherwise provided
in this Act, shall be subject to, and have all the powers conferred
upon a nonprofit corporation by, the District of Columbia Nonprofit
Corporation Act. No member or person employed by, or agent for,
the Board shall be deemed to be an officer or employee of or
agent for the Federal Government by reason of such service.

(c) DuUTIES OF THE BOARD.—The Board shall, subject to action
by the Commission under section 107, and once a determination
is made by the Commission under subsection (d) of this section—

(1) register public accounting firms that prepare audit
reports for issuers, in accordance with section 102;

(2) establish or adopt, or both, by rule, auditing, quality
control, ethics, independence, and other standards relating to
the preparation of audit reports for issuers, in accordance with
section 103;

(3) conduct inspections of registered public accounting
fl'%rms‘i in accordance with section 104 and the rules of the

oard;

(4) conduct investigations and disciplinary proceedings con-
cerning, and impose appropriate sanctions where justified upon,
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registered public accounting firms and associated persons of

such firms, in accordance with section 105;

(5) perform such other duties or functions as the Board
(or the Commission, by rule or order) determines are necessary
or appropriate to promote high professional standards among,
and improve the quality of audit services offered by, registered
public accounting firms and associated persons thereof, or other-
wise to carry out this Act, in order to protect investors, or
to further the public interest;

(6) enforce compliance with this Act, the rules of the Board,
professional standards, and the securities laws relating to the
preparation and issuance of audit reports and the obligations
and liabilities of accountants with respect thereto, by registered
public accounting firms and associated persons tﬂereof; and

(7) set the budget and manage the operations of the Board
and the staff of the Board.

(d) CoMMISSION DETERMINATION.—The members of the Board
shall take such action (including hiring of staff, proposal of rules,
and adoption of initial and transitional auditing and other profes-
sional standards) as may be necessary or appropriate to enable
the Commission to determine, not later than 270 days after the
date of enactment of this Act, that the Board is so organized
and has the capacity to carry out the requirements of this title,
and to enforce compliance with this title by registered public
accounting firms and associated persons thereof. The Commission
shall be responsible, prior to the appointment of the Board, for
the planning for the establishment and administrative transition
to the Board’s operation.

(e) BOARD MEMBERSHIP.—

(1) CoMPOSITION.—The Board shall have 5 members,
appointed from among prominent individuals of integrity and
reputation who have a demonstrated commitment to the
interests of investors and the public, and an understanding
of the responsibilities for and nature of the financial disclosures
required of issuers under the securities laws and the obligations
of accountants with respect to the preparation and issuance
of audit reports with respect to such disclosures.

(2) LIMITATION.—Two members, and only 2 members, of
the Board shall be or have been certified public accountants
pursuant to the laws of 1 or more States, provided that, if
1 of those 2 members is the chairperson, he or she may not
have been a practicing certified public accountant for at least
5 years prior to his or her appointment to the Board.

(3) FULL-TIME INDEPENDENT SERVICE.—Each member of the
Board shall serve on a full-time basis, and may not, concurrent
with service on the Board, be employed by any other person
or engage in any other professional or business activity. No
member of the Board may share in any of the profits of,
or receive payments from, a public accounting firm (or any
other person, as determined by rule of the Commission), other
than fixed continuing payments, subject to such conditions as
the Commission may impose, under standard arrangements
for the retirement of members of public accounting firms.

(4) APPOINTMENT OF BOARD MEMBERS.—

(A) INITIAL BOARD.—Not later than 90 days after the Deadline.
date of enactment of this Act, the Commission, after con-
sultation with the Chairman of the Board of Governors
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of the Federal Reserve System and the Secretary of the

Treasury, shall appoint the chairperson and other initial

members of the Board, and shall designate a term of service

for each.

(B) VACANCIES.—A vacancy on the Board shall not
affect the powers of the Board, but shall be filled in the
same manner as provided for appointments under this
section.

(5) TERM OF SERVICE.—

(A) IN GENERAL.—The term of service of each Board
member shall be 5 years, and until a successor is appointed,
except that—

(i) the terms of office of the initial Board members

(other than the chairperson) shall expire in annual

increments, 1 on each of the first 4 anniversaries of

the initial date of appointment; and

(ii) any Board member appointed to fill a vacancy
occurring before the expiration of the term for which
the predecessor was appointed shall be appointed only
for the remainder of that term.

(B) TERM LIMITATION.—No person may serve as a
member of the Board, or as chairperson of the Board,
for more than 2 terms, whether or not such terms of
service are consecutive.

(6) REMOVAL FROM OFFICE.—A member of the Board may
be removed by the Commission from office, in accordance with
section 107(d)3), for good cause shown before the expiration
of the term of that member.

(f) POWERS OF THE BOARD.—In addition to any authority

granted to the Board otherwise in this Act, the Board shall have
the power, subject to section 107—

Contracts.

(1) to sue and be sued, complain and defend, in its corporate
name and through its own counsel, with the approval of the
Commission, in any Federal, State, or other court;

(2) to conduct its operations and maintain offices, and
to exercise all other rights and powers authorized by this Act,
in any State, without regard to any qualification, licensing,
or other provision of law in effect in such State (or a political
subdivision thereof);

(3) to lease, purchase, accept gifts or donations of or other-
wise acquire, improve, use, sell, exchange, or convey, all of
or an interest in any property, wherever situated;

(4) to appoint such employees, accountants, attorneys, and
other agents as may be necessary or appropriate, and to deter-
mine their qualifications, define their duties, and fix their
salaries or other compensation (at a level that is comparable
to private sector self-regulatory, accounting, technical, super-
visory, or other staff or management positions);

(5) to allocate, assess, and collect accounting support fees
established pursuant to section 109, for the Board, and other
fees and charges imposed under this title; and

(6) to enter into contracts, execute instruments, incur liabil-
ities, and do any and all other acts and things necessary,
appropriate, or incidental to the conduct of its operations and
the exercise of its obligations, rights, and powers imposed or
granted by this title.
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(g) RULES OF THE BOARD,—The rules of the Board shall, subject
to the approval of the Commission—

(1) provide for the operation and administration of the
Board, the exercise of its authority, and the performance of
its responsibilities under this Act;

(2) permit, as the Board determines necessary or appro-
priate, delegation by the Board of any of its functions to an
individual member or employee of the Board, or to a division
of the Board, including functions with respect to hearing, deter-
mining, ordering, certifying, reporting, or otherwise acting as
to any matter, except that—

(A) the Board shall retain a discretionary right to
review any action pursuant to any such delegated function,
upon its own motion;

(B) a person shall be entitled to a review by the Board
with respect to any matter so delegated, and the decision
of the Board upon such review shall be deemed to be
the action of the Board for all purposes (including appeal
or review thereof); and

(C) if the mght to exercise a review described in
subparagraph (A) is declined, or if no such review is sought
within the time stated in the rules of the Board, then
the action taken by the holder of such delegation shall
for all purposes, including appeal or review thereof, be
deemed to be the action of the Board,;

(3) establish ethics rules and standards of conduct for Board
members and staff, including a bar on practice before the
Board (and the Commission, with respect to Board-related mat-
ters) of 1 year for former members of the Board, and appropriate
pe1('liods (not to exceed 1 year) for former staff of the Board;
an

(4) provide as otherwise required by this Act.

(h) ANNUAL REPORT TO THE CoMMISSION.—The Board shall Deadline.
submit an annual report (including its audited financial statements)
to the Commission, and the Commission shall transmit a copy
of that report to the Committee on Banking, Housing, and Urban
Affairs of the Senate, and the Committee on Financial Services
of the House of Representatives, not later than 30 days after the
date of receipt of that report by the Commission.

SEC. 102. REGISTRATION WITH THE BOARD. 15 USC 7212.

(a) MANDATORY REGISTRATION.—Beginning 180 days after the
date of the determination of the Commission under section 101(d),
it shall be unlawful for any person that is not a registered public
accounting firm to prepare or issue, or to participate in the prepara-
tion or issuance of, any audit report with respect to any issuer.

(b) APPLICATIONS FOR REGISTRATION.—

(1) FORM OF APPLICATION.—A public accounting firm shall
use such form as the Board may prescribe, by rule, to apply
for registration under this section.

(2) CONTENTS OF APPLICATIONS.—Each public accounting
firm shall submit, as part of its application for registration,
in such detail as the Board shall speciF

(A) the names of all issuers for which the firm prepared
or issued audit reports during the immediately preceding
calendar year, and for which the firm expects to prepare
or issue audit reports during the current calendar year;
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(B) the annual fees received by the firm from each
such issuer for audit services, other accounting services,
and non-audit services, respectively;

(C) such other current financial information for the
most recently completed fiscal year of the firm as the
Board may reasonably request;

(D) a statement of the quality control policies of the
firm for its accounting and auditing practices;

(E) a list of all accountants associated with the firm
who participate in or contribute to the preparation of audit
reports, stating the license or certification number of each
such person, as well as the State license numbers of the
firm itself;

(F) information relating to criminal, civil, or adminis-
trative actions or disciplinary proceedings pending against
the firm or any associated person of the firm in connection
with any audit report;

(G) copies of any periodic or annual disclosure filed
by an issuer with the Commission during the immediately
preceding calendar year which discloses accounting dis-
agreements between such issuer and the firm in connection
with an audit report furnished or prepared by the firm
for such issuer; and

(H) such other information as the rules of the Board
or the Commission shall specify as necessary or appropriate
in the public interest or for the protection of investors.
(3) CoNSENTS.—Each application for registration under this

subsection shall include—

(A) a consent executed by the public accounting firm
to cooperation in and compliance with any request for
testimony or the production of documents made by the
Board in the furtherance of its authority and responsibil-
ities under this title (and an agreement to secure and
enforce similar consents from each of the associated persons
of the public accounting firm as a condition of their contin-
uec(l1 employment by or other association with such firm);
an

(B) a statement that such firm understands and agrees
that cooperation and compliance, as described in the con-
sent required by subparagraph (A), and the securing and
enforcement of such consents from its associated persons,
in accordance with the rules of the Board, shall be a
condition to the continuing effectiveness of the registration
of the firm with the Board.

(c) ACTION ON APPLICATIONS.—

(1) TIMING.—The Board shall approve a completed applica-
tion for registration not later than 45 days after the date
of receipt of the application, in accordance with the rules of
the Board, unless the Board, prior to such date, issues a written
notice of disapproval to, or requests more information from,
the prospective registrant.

(2) TREATMENT.—A written notice of disapproval of a com-
pleted application under paragraph (1) for registration shall
be treated as a disciplinary sanction for purposes of sections
105(d) and 107(c).

(d) PERIODIC REPORTS.—Each registered public accounting firm

shall submit an annual report to the Board, and may be required
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to report more frequently, as necessary to update the information
contained in its application for registration under this section, and
to provide to the Board such additional information as the Board
or the Commission may specify, in accordance with subsection (bX2).

(e) PUBLIC AVAILABILITY.—Registration applications and annual
reports required by this subsection, or such portions of such applica-
tions or reports as may be designated under rules of the Board,
shall be made available for public inspection, subject to rules of
the Board or the Commission, and to applicable laws relating to
the confidentiality of proprietary, personal, or other information
contained in such applications or reports, provided that, in all
events, the Board shall protect from public disclosure information
reasonably identified by the subject accounting firm as proprietary
information.

() REGISTRATION AND ANNUAL FEES.—The Board shall assess
and collect a registration fee and an annual fee from each registered
public accounting firm, in amounts that are sufficient to recover
the costs of processing and reviewing applications and annual
reports.

SEC. 103. AUDITING, QUALITY CONTROL, AND INDEPENDENCE STAND- 15USC 7213.
ARDS AND RULES.

(a) AUDITING, QUALITY CONTROL, AND ETHICS STANDARDS.—

(1) IN GENERAL.—The Board shall, by rule, establish,
including, to the extent it determines appropriate, through
adoption of standards proposed by 1 or more professional groups
of accountants designated pursuant to paragraph (3XA) or
advisory groups convened pursuant to paragraph (4), and
amend or otherwise modify or alter, such auditing and related
attestation standards, such quality control standards, and such
ethics standards to be used by registered public accounting
firms in the preparation and issuance of audit reports, as
required by this Act or the rules of the Commission, or as
may be necessary or appropriate in the public interest or for
the protection of investors.

(2) RULE REQUIREMENTS.—In carrying out paragraph (1),
the Board—

(A) shall include in the auditing standards that it
adopts, requirements that each registered public accounting
firm shall—

(i) prepare, and maintain for a period of not less
than 7 years, audit work papers, and other information
related to any audit report, in sufficient detail to sup-
port the conclusions reached in such report;

(ii) provide a concurring or second partner review
and approval of such audit report (and other related
information), and concurring approval in its issuance,
by a qualified person (as prescribed by the Board)
associated with the public accounting firm, other than
the person in charge of the audit, or by an independent
reviewer (as prescribed by the Board); and

(ii1) describe in each audit report the scope of
the auditor’s testing of the internal control structure
and procedures of the issuer, required by section
404(b), and present (in such report or in a separate
report)—



116 STAT. 756

PUBLIC LAW 107-204—JULY 30, 2002

(I) the findings of the auditor from such
testin%;

(II) an evaluation of whether such internal
control structure and procedures—

(aa) include maintenance of records that
in reasonable detail accurately and fairly
reflect the transactions and dispositions of the
assets of the issuer;

(bb) provide reasonable assurance that
transactions are recorded as necessary to
permit preparation of financial statements in
accordance with generally accepted accounting
principles, and that receipts and expenditures
of the issuer are being made only in accord-
ance with authorizations of management and
directors of the issuer; and
(IIT) a description, at a minimum, of material

weaknesses in such internal controls, and of an

material noncompliance found on the basis of suc
testing.

(B) shall include, in the quality control standards that
it adopts with respect to the issuance of audit reports,
requirements for every registered public accounting firm
relating to—

(i) monitoring of professional ethics and independ-
ence from issuers on behalf of which the firm issues
audit reports;

(ii) consultation within such firm on accounting
and auditing questions;

(iii) supervision of audit work;

(iv) hiring, professional development, and advance-
ment of personnel;

(v) the acceptance and continuation of engage-
ments;

(1) internal inspection; and

(vii) such other requirements as the Board may
prescribe, subject to subsection (a)(1).

(3) AUTHORITY TO ADOPT OTHER STANDARDS.—

(é\) IN GENERAL.—In carrying out this subsection, the
Board—

(i) may adopt as its rules, subject to the terms
of section 107, any portion of any statement of auditing
standards or other professional standards that the
Board determines satisfy the requirements of para-
graph (1), and that were proposed by 1 or more profes-
sional groups of accountants that shall be designated
or recognized by the Board, by rule, for such purpose,
pursuant to this paragraph or 1 or more advisory
groups convened pursuant to paragraph (4); and

(11) notwithstanding clause (i), shall retain full
authority to modify, supplement, revise, or subse-
quently amend, modify, or repeal, in whole or in part,
any portion of any statement described in clause ().
(B) INITIAL AND TRANSITIONAL STANDARDS.—The Board

shall adopt standards described in subparagraph (A)i) as
initial or transitional standards, to the extent the Board
determines necessary, prior to a determination of the
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Commission under section 101(d), and such standards shall
be separately approved by the Commission at the time
of that determination, without regard to the procedures
required by section 107 that otherwise would apply to
the approval of rules of the Board.

(4) ADVISORY GROUPS.—The Board shall convene, or
authorize its staff to convene, such expert advisory groups
as may be appropriate, which may include practicing account-
ants and other experts, as well as representatives of other
interested groups, subject to such rules as the Board may
prescribe to prevent conflicts of interest, to make recommenda-
tions concerning the content (including proposed drafts) of
auditing, quality control, ethics, independence, or other stand-
ards required to be established under this section.

(b) INDEPENDENCE STANDARDS AND RULES.—The Board shall
establish such rules as may be necessary or appropriate in the
public interest or for the protection of investors, to implement,
or as authorized under, title II of this Act.

(c) COOPERATION WITH DESIGNATED PROFESSIONAL GROUPS OF
ACCOUNTANTS AND ADVISORY GROUPS.—

(1) IN GENERAL.—The Board shall cooperate on an ongoing
basis with professional groups of accountants designated under
subsection (a)(3)(A) and advisory groups convened under sub-
section (a)(4) in the examination of the need for changes in
any standards subject to its authority under subsection (a),
recommend issues for inclusion on the agendas of such des-
ignated professional groups of accountants or advisory groups,
and take such other steps as it deems appropriate to increase
the effectiveness of the standard setting process.

(2) BOARD RESPONSES.—The Board shall respond in a timely
fashion to requests from designated professional groups of
accountants and advisory groups referred to in paragraph (1)
for any changes in standards over which the Board has
authority.

(d) EVALUATION OF STANDARD SETTING PROCESS.—The Board
shall include in the annual report required by section 101(h) the
results of its standard setting responsibilities during the period
to which the report relates, including a discussion of the work
of the Board with any designated professional groups of accountants
and advisory groups described in paragraphs (3)(A) and (4) of sub-
section (a), and its pending issues agenda for future standard setting
projects.

SEC. 104. INSPECTIONS OF REGISTERED PUBLIC ACCOUNTING FIRMS. 15USC 7214.

(a) IN GENERAL.—The Board shall conduct a continuing pro-
gram of inspections to assess the degree of compliance of each
registered public accounting firm and associated persons of that
firm with this Act, the rules of the Board, the rules of the Commis-
sion, or professional standards, in connection with its performance
of audits, issuance of audit reports, and related matters involving
issuers.

(b) INSPECTION FREQUENCY.—

(1) IN GENERAL.—Subject to paragraph (2), inspections
required by this section shall be conducted—
(A) annually with respect to each registered public
accounting firm that regularly provides audit reports for
more than 100 issuers; and




116 STAT. 758 PUBLIC LAW 107-204—JULY 30, 2002

(B) not less frequently than once every 3 years with
respect to each registered public accounting firm that regu-
larly provides audit reports for 100 or fewer issuers.

(2) ADJUSTMENTS TO SCHEDULES.—The Board may, by rule,
adjust the inspection schedules set under paragraph (1) if the
Board finds that different inspection schedules are consistent
with the purposes of this Act, the public interest, and the
protection of investors. The Board may conduct special inspec-
tions at the request of the Commission or upon its own motion.
(c) PROCEDURES.—The Board shall, in each inspection under

this section, and in accordance with its rules for such inspections—

(1) identify any act or practice or omission to act by the
registered public accounting firm, or by any associated person
thereof, revealed by such inspection that may be in violation
of this Act, the rules of the Board, the rules of the Commission,
th:als firm’s own quality control policies, or professional stand-
ards;

(2) report any such act, practice, or omission, if appropriate,
to the Commission and each appropriate State regulatory
authority; and

(3) begin a formal investigation or take disciplinary action,
if appropriate, with respect to any such violation, in accordance
with this Act and the rules of the Board.

(d) CoNDUCT OF INSPECTIONS.—In conducting an inspection
o}f1 :] 1regist;ered public accounting firm under this section, the Board
s —

(1) inspect and review selected audit and review engage-
ments of the firm (which may include audit engagements that
are the subject of ongoing litigation or other controversy
between the firm and 1 or more third parties), performed at
various offices and by various associated persons of the firm,
as selected by the Board;

(2) evaluate the sufficiency of the quality control system
of the firm, and the manner of the documentation and commu-
nication of that system by the firm; and

(3) perform such other testing of the audit, supervisory,
and quality control procedures of the firm as are necessary
or appropriate in light of the purpose of the inspection and
the responsibilities of the Board.

(e) RECORD RETENTION.—The rules of the Board may require
the retention by registered public accounting firms for inspection
purposes of records whose retention is not otherwise required by
section 103 or the rules issued thereunder.

(f) PROCEDURES FOR REVIEW.—The rules of the Board shall
provide a procedure for the review of and response to a draft
inspection report by the registered public accounting firm under
inspection. The Board shall take such action with respect to such
response as it considers appropriate (including revising the draft
report or continuing or supplementing its inspection activities before
issuing a final report), but the text of any such response, appro-
priately redacted to protect information reasonably identified by
the accounting firm as confidential, shall be attached to and made
part of the inspection report.

(g) REPORT.—A written report of the findings of the Board
for each inspection under this section, subject to subsection (h),
shall be—
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(1) transmitted, in appropriate detail, to the Commission
and each appropriate State regulatory authority, accompanied
by any letter or comments by the Board or the inspector,
and any letter of response from the registered public accounting
firm; and

(2) made available in appropriate detail to the public (sub-
ject to section 105(b)(5)(A), and to the protection of such con-
fidential and proprietary information as the Board may deter-
mine to be appropriate, or as may be required by law), except
that no portions of the inspection report that deal with criti-
cisms of or potential defects in the quality control systems
of the firm under inspection shall be made public if those
criticisms or defects are addressed by the firm, to the satisfac-
tion of the Board, not later than 12 months after the date
of the inspection report.

(h) INTERIM COMMISSION REVIEW.—

(1) REVIEWABLE MATTERS.—A registered public accounting
firm may seek review by the Commission, pursuant to such
rules as the Commission shall promulgate, if the firm—

(A) has provided the Board with a response, pursuant
to rules issued by the Board under subsection (f), to the
substance of particular items in a draft inspection report,
and disagrees with the assessments contained in any final
report prepared by the Board following such response; or

(B) disagrees with the determination of the Board that
criticisms or defects identified in an inspection report have
not been addressed to the satisfaction of the Board within
12 months of the date of the inspection report, for purposes
of subsection (g)(2).

(2) TREATMENT OF REVIEW.—Any decision of the Commis-
sion with respect to a review under paragraph (1) shall not
be reviewable under section 25 of the Securities Exchange
Act of 1934 (15 U.S.C. 78y), or deemed to be “final agency
Ection” for purposes of section 704 of title 5, United States

ode.

(3) TIMING.—Review under paragraph (1) may be sought
during the 30-day period following the date of the event giving
rise to the review under subparagraph (A) or (B) of paragraph
(1).

SEC. 105. INVESTIGATIONS AND DISCIPLINARY PROCEEDINGS. 15 USC 7215.

(a) IN GENERAL.—The Board shall establish, by rule, subject Establishment.
to the requirements of this section, fair procedures for the investiga-
tion and disciplining of registered public accounting firms and asso-
ciated persons of such firms.

(b) INVESTIGATIONS.—

(1) AUTHORITY.—In accordance with the rules of the Board,
the Board may conduct an investigation of any act or practice,
or omission to act, by a registered public accounting firm,
any associated person of such firm, or both, that may violate
any provision of this Act, the rules of the Board, the provisions
of the securities laws relating to the preparation and issuance
of audit reports and the obligations and liabilities of account-
ants with respect thereto, including the rules of the Commission
issued under this Act, or professional standards, regardless
of how the act, practice, or omission is brought to the attention
of the Board.
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(2) TESTIMONY AND DOCUMENT PRODUCTION.—In addition
to such other actions as the Board determines to be necessary
or appropriate, the rules of the Board may—

(A) require the testimony of the firm or of any person
associated with a registered public accounting firm, with
respect to any matter that the Board considers relevant
or material to an investigation;

(B) require the production of audit work papers and
any other document or information in the possession of
a registered public accounting firm or any associated person
thereof, wherever domiciled, that the Board considers rel-
evant or material to the investigation, and may inspect
the books and records of such firm or associated person
to verify the accuracy of any documents or information
supplied;

(C) request the testimony of, and production of any
document in the possession of, any other person, including
any client of a registered public accounting firm that the
Board considers relevant or material to an investigation
under this section, with appropriate notice, subject to the
needs of the investigation, as permitted under the rules
of the Board; and

(D) provide for procedures to seek issuance by the
Commission, in a manner established by the Commission,
of a subpoena to require the testimony of, and production
of any document in the possession of, any person, including
any client of a registered public accounting firm, that the
Board considers relevant or material to an investigation
under this section.

(3) NONCOOPERATION WITH INVESTIGATIONS.—

(A) IN GENERAL.—If a registered public accounting firm
or any associated person thereof refuses to testify, produce
documents, or otherwise cooperate with the Board in
connection with an investigation under this section, the
Board may—

(1) suspend or bar such person from being associ-
ated with a registered public accounting firm, or
require the registered puglic accounting firm to end
such association;

(ii) suspend or revoke the registration of the public
accounting firm; and

(iii) invoke such other lesser sanctions as the Board
cBonsiders appropriate, and as specified by rule of the

oard.

(B) PROCEDURE.—Any action taken by the Board under
this paragraph shall be subject to the terms of section

107(c).
(4) COORDINATION AND REFERRAL OF INVESTIGATIONS.—
Notification. (A) COORDINATION.—The Board shall notify the

Commission of any pending Board investigation involving
a potential violation of the securities laws, and thereafter
coordinate its work with the work of the Commission’s
Division of Enforcement, as necessary to protect an ongoing
Commission investigation.

(B) REFERRAL.—The Board may refer an investigation
under this section—

(i) to the Commission;
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(ii) to any other Federal functional regulator (as
defined in section 509 of the Gramm-Leach-Bliley Act

(15 U.S.C. 6809)), in the case of an investigation that

concerns an audit report for an institution that is

subject to the jurisdiction of such regulator; and
(iii) at the direction of the Commission, to—
(I) the Attorney General of the United States;
(II) the attorney general of 1 or more States;
and
(III) the appropriate State regulatory
authority.

(5) USE OF DOCUMENTS.—

(A) CONFIDENTIALITY.—Except as provided in subpara-
graph (B), all documents and information prepared or
received by or specifically for the Board, and deliberations
of the Board and its employees and agents, in connection
with an inspection under section 104 or with an investiga-
tion under this section, shall be confidential and privileged
as an evidentiary matter (and shall not be subject to civil
discovery or other legal process) in any proceeding in any
Federal or State court or administrative agency, and shall
be exempt from disclosure, in the hands of an agency
or establishment of the Federal Government, under the
Freedom of Information Act (56 U.S.C. 552a), or otherwise,
unless and until presented in connection with a public
proceeding or released in accordance with subsection (c).

(B) AVAILABILITY TO GOVERNMENT AGENCIES.—Without
the loss of its status as confidential and privileged in
the hands of the Board, all information referred to in
subparagraph (A) may—

(1) be made available to the Commission; and
(ii) in the discretion of the Board, when determined
by the Board to be necessary to accomplish the pur-
poses of this Act or to protect investors, be made avail-
able to—
(I) the Attorney General of the United States;
(II) the appropriate Federal functional regu-
lator (as defined in section 509 of the Gramm-
Leach-Bliley Act (15 U.S.C. 6809)), other than the
Commission, with respect to an audit report for
an institution subject to the jurisdiction of such
regulator;
(IIT) State attorneys general in connection with
any criminal investigation; and
(IV) any appropriate State regulatory
authority,

each of which shall maintain such information as confiden-

tial and privileged.

(6) IMMUNITY.—Any employee of the Board engaged in
carrying out an investigation under this Act shall be immune
from any civil liability arising out of such investigation in
the same manner and to the same extent as an employee
of the Federal Government in similar circumstances.

(c) DISCIPLINARY PROCEDURES.—

(1) NOTIFICATION; RECORDKEEPING.—The rules of the Board

shall provide that in any proceeding by the Board to determine
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whether a registered public accounting firm, or an associated
person thereof, should be disciplined, the Board shall—

(A) bring specific charges with respect to the firm
or associated person;

(B) notify such firm or associated person of, and provide
to the firm or associated person an opportunity to defend
against, such charges; and

(C) keep a record of the proceedings.

(2) PUBLIC HEARINGS.—Hearings under this section shall
not be public, unless otherwise ordered by the Board for good
cause shown, with the consent of the parties to such hearing.

(3) SUPPORTING STATEMENT.—A determination by the Board
to impose a sanction under this subsection shall be supported
by a statement setting forth—

(A) each act or practice in which the registered public
accounting firm, or associated person, has engaged (or
omitted to engage), or that forms a basis for all or a
part of such sanction;

(B) the specific provision of this Act, the securities
laws, the rules of the Board, or professional standards
which the Board determines has been violated; and

(C) the sanction imposed, including a justification for
that sanction.

(4) SANCTIONS.—If the Board finds, based on all of the
facts and circumstances, that a registered public accounting
firm or associated person thereof has engaged in any act or
practice, or omitted to act, in violation of this Act, the rules
of the Board, the provisions of the securities laws relating
to the preparation and issuance of audit reports and the obliga-
tions and liabilities of accountants with respect thereto,
including the rules of the Commission issued under this Act,
or professional standards, the Board may impose such discipli-
nary or remedial sanctions as it determines appropriate, subject
to applicable limitations under paragraph (5), including—

(A) temporary suspension or permanent revocation of
registration under this title;

(B) temporary or permanent suspension or bar of a
person from further association with any registered public
accounting firm;

(C) temporary or permanent limitation on the activi-
ties, functions, or operations of such firm or person (other
than in connection with required additional professional
education or training);

(D) a civil money penalty for each such violation, in
an amount equal to—

(i) not more than $100,000 for a natural person
or $2,000,000 for any other person; and

(ii) in any case to which paragraph (5) applies,
not more than $750,000 for a natural person or
$15,000,000 for any other person;

(E) censure;

(F) required additional professional education or
training; or

(G) any other appropriate sanction provided for in the
rules of the Board.
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(6) INTENTIONAL OR OTHER KNOWING CONDUCT.—The sanc-
tions and penalties described in subparagraphs (A) through
(C) and (D)(1i) of paragraph (4) shall only apply to—

(A) intentional or knowing conduct, including reckless
conduct, that results in violation of the applicable statutory,
regulatory, or professional standard; or

(B) repeated instances of negligent conduct, each
resulting in a violation of the applicable statutory, regu-
latory, or professional standard.

(6) FAILURE TO SUPERVISE.—

(A) IN GENERAL.—The Board may impose sanctions
under this section on a registered accounting firm or upon
tll:e supervisory personnel of such firm, if the Board finds

at—

(1) the firm has failed reasonably to supervise an
associated person, either as required by the rules of
the Board relating to auditing or quality control stand-
ards, or otherwise, with a view to preventing violations
of this Act, the rules of the Board, the provisions
of the securities laws relating to the preparation and
issuance of audit reports and the obligations and liabil-
ities of accountants with respect thereto, including the
rules of the Commission under this Act, or professional
standards; and

(ii) such associated person commits a violation of
this Act, or any of such rules, laws, or standards.
(B) RULE OF CONSTRUCTION.——No associated person of

a registered public accounting firm shall be deemed to

have failed reasonably to supervise any other person for

purposes of subparagraph (A), if—

(i) there have been established in and for that
firm procedures, and a system for applying such proce-
dures, that comply with applicable rules of the Board
and that would reasonably be expected to prevent and
detéact any such violation by such associated person;
an

(i1) such person has reasonably discharged the
duties and obligations incumbent upon that person
by reason of such procedures and system, and had
no reasonable cause to believe that such procedures
and system were not being complied with.

(7) EFFECT OF SUSPENSION.—

(A) ASSOCIATION WITH A PUBLIC ACCOUNTING FIRM.—
It shall be unlawful for any person that is suspended
or barred from being associates with a registered public
accounting firm under this subsection willfully to become
or remain associated with any registered public accounting
firm, or for any registered public accounting firm that
knew, or, in the exercise of reasonable care should have
known, of the suspension or bar, to permit such an associa-
tion, without the consent of the Board or the Commission.

(B) ASSOCIATION WITH AN ISSUER.—It shall be unlawful
for any person that is suspended or barred from being
associateg with an issuer under this subsection willfully
to become or remain associated with any issuer in an
accountancy or a financial management capacity, and for
any issuer that knew, or in the exercise of reasonable
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care should have known, of such suspension or bar, to

permit such an association, without the consent of the

Board or the Commission.

(d) REPORTING OF SANCTIONS.—

(1) RECIPIENTS.—If the Board imposes a disciplinary sanc-
tion, in accordance with this section, the Board shall report
the sanction to—

(A) the Commission;

(B) any appropriate State regulatory authority or any
foreign accountancy licensing board with which such firm
or person is licensed or certified; and

(C) the public (once any stay on the imposition of
such sanction has been lifted).

(2) CONTENTS.—The information reported under paragraph
(1) shall include—

(A) the name of the sanctioned person;

(B) a description of the sanction and the basis for
its imposition; and

(C) such other information as the Board deems appro-
priate.

(e) STAY OF SANCTIONS.—

(1) IN GENERAL.—Application to the Commission for review,
or the institution by the Commission of review, of any discipli-
nary action of the Board shall operate as a stay of any such
disciplinary action, unless and until the Commission orders
(summarily or after notice and opportunity for hearing on the
question of a stay, which hearing may consist solely of the
submission of affidavits or presentation of oral arguments) that
no such stay shall continue to operate.

(2) EXPEDITED PROCEDURES.—The Commission shall estab-
lish for appropriate cases an expedited procedure for consider-
ation and determination of the question of the duration of
a stay pending review of any disciplinary action of the Board
under this subsection.

15 USC 7216. SEC. 106. FOREIGN PUBLIC ACCOUNTING FIRMS.

(a) APPLICABILITY TO CERTAIN FOREIGN FIRMS.—

(1) IN GENERAL.—Any foreign public accounting firm that
prepares or furnishes an audit report with respect to any issuer,
shall be subject to this Act and the rules of the Board and
the Commission issued under this Act, in the same manner
and to the same extent as a public accounting firm that is
organized and operates under the laws of the United States
or any State, except that registration pursuant to section 102
shall not by itself provide a basis for subjecting such a foreign
public accounting firm to the jurisdiction of the Federal or
State courts, other than with respect to controversies between
such firms and the Board.

(2) BOARD AUTHORITY.—The Board may, by rule, determine
that a foreign public accounting firm (or a class of such firms)
that does not issue audit reports nonetheless plays such a
substantial role in the preparation and furnishing of such
reports for particular issuers, that it is necessary or appro-
priate, in light of the purposes of this Act and in the public
interest or for the protection of investors, that such firm (or
class of firms) should be treated as a public accounting firm
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(or firms) for purposes of registration under, and oversight

by the Board in accordance with, this title.

(b) PRODUCTION OF AUDIT WORKPAPERS.—

(1) CONSENT BY FOREIGN FIRMS.—If a foreign public
accounting firm issues an opinion or otherwise performs mate-
rial services upon which a registered public accounting firm
relies in issuing all or part of any audit report or any opinion
contained in an audit report, that foreign public accounting
firm shall be deemed to have consented—

(A) to produce its audit workpapers for the Board
or the Commission in connection with any investigation
by either body with respect to that audit report; and

(B) to be subject to the jurisdiction of the courts of
the United States for purposes of enforcement of any
request for production of such workpapers.

(2) CONSENT BY DOMESTIC FIRMS.—A registered public
accounting firm that relies upon the opinion of a foreign public
accounting firm, as described in paragraph (1), shall be
deemed—

(A) to have consented to supplying the audit
workpapers of that foreign public accounting firm in
response to a request for production by the Board or the
Commission; and

(B) to have secured the agreement of that foreign public
accounting firm to such production, as a condition of its
f_leliance on the opinion of that foreign public accounting

rm.

(c) EXEMPTION AUTHORITY.—The Commission, and the Board,
subject to the approval of the Commission, may, by rule, regulation,
or order, and as the Commission (or Board) determines necessary
or appropriate in the public interest or for the protection of inves-
tors, either unconditionally or upon specified terms and conditions
exempt any foreign public accounting firm, or any class of such
firms, from any provision of this Act or the rules of the Board
or the Commission issued under this Act.

(d) DEFINITION.—In this section, the term “foreign public
accounting firm” means a public accounting firm that is organized
and operates under the laws of a foreign government or political
subdivision thereof.

SEC. 107. COMMISSION OVERSIGHT OF THE BOARD. 15 USC 7217.

(a) GENERAL OVERSIGHT RESPONSIBILITY.—The Commission
shall have oversight and enforcement authority over the Board,
as provided in this Act. The provisions of section 17(a)(1) of the
Securities Exchange Act of 1934 (15 U.S.C. 78q(a)(1)), and of section
17(b)(1) of the Securities Exchange Act of 1934 (15 U.S.C. 78q(b)(1))
shall apply to the Board as fully as if the Board were a “registered
se(zuriti)es association” for purposes of those sections 17(a)(1) and
17(b)(1).

(b) RULES OF THE BOARD.—

(1) DEFINITION.—In this section, the term “proposed rule”
means any proposed rule of the Board, and any modification
of any such rule.

(2) PRIOR APPROVAL REQUIRED.—No rule of the Board shall
become effective without prior approval of the Commission in
accordance with this section, other than as provided in section
103(a)(3)(B) with respect to initial or transitional standards.
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(3) APPROVAL CRITERIA.—The Commission shall approve
a proposed rule, if it finds that the rule is consistent with
the requirements of this Act and the securities laws, or is
necessary or appropriate in the public interest or for the protec-
tion of investors.

(4) PROPOSED RULE PROCEDURES.—The provisions of para-
graphs (1) through (3) of section 19(b) of the Securities
Exchange Act of 1934 (15 U.S.C. 78s(b)) shall govern the pro-
posed rules of the Board, as fully as if the Board were a
“registered securities association” for purposes of that section
19(b), except that, for purposes of this paragraph—

(A) the phrase “consistent with the requirements of
this title and the rules and regulations thereunder
applicable to such organization” in section 19%(b}2) of that
Act shall be deemed to read “consistent with the require-
ments of title I of the Sarbanes-Oxley Act of 2002, and
the rules and regulations issued thereunder applicable to
such organization, or as necessary or appropriate in the
public interest or for the protection of investors”; and

(B) the phrase “otherwise in furtherance of the pur-
poses of this title” in section 19(b}(8XC) of that Act shall
be deemed to read “otherwise in furtherance of the purposes
of title I of the Sarbanes-Oxley Act of 2002”.

(5) COMMISSION AUTHORITY TO AMEND RULES OF THE
BOARD.—The provisions of section 19(c) of the Securities
Exchange Act of 1934 (15 U.S.C. 78s(c)) shall govern the abroga-
tion, deletion, or addition to portions of the rules of the Board
by the Commission as fully as if the Board were a “registered
securities association” for purposes of that section 19(c), except
that the phrase “to conform its rules to the requirements of
this title and the rules and regulations thereunder applicable
to such organization, or otherwise in furtherance of the pur-
poses of this title” in section 19(c) of that Act shall, for purposes
of this paragraph, be deemed to read “to assure the fair
administration of the Public Company Accounting Oversight
Board, conform the rules promulgated by that Board to the
requirements of title I of the Sarbanes-Oxley Act of 2002,
or otherwise further the purposes of that Act, the securities
laws, and the rules and regulations thereunder applicable to
that Board”.

(c) COMMISSION REVIEW OF DISCIPLINARY ACTION TAKEN BY

THE BOARD.—

(1) NOTICE OF SANCTION.—The Board shall promptly file
notice with the Commission of any final sanction on any reg-
istered public accounting firm or on any associated person
thereof, in such form and containing such information as the
Commission, by rule, may prescribe.

(2) REVIEW OF SANCTIONS.—The provisions of sections
19(d)(2) and 19(e)(1) of the Securities Exchange Act of 1934
(15 U.S.C. 78s (d)(2) and (e)(1)) shall govern the review by
the Commission of final disciplinary sanctions imposed by the
Board (including sanctions imposed under section 105(b)3) of
this Act for noncooperation in an investigation of the Board),
as fully as if the Board were a self-regulatory organization
and the Commission were the appropriate regulatory agency
for such organization for purposes of those sections 19(d}2)
and 19(e)(1), except that, for purposes of this paragraph—
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(A) section 105(e) of this Act (rather than that section
19(d)(2)) shall govern the extent to which application for,
or institution by the Commission on its own motion of,
review of any disciplinary action of the Board operates
as a stay of such action;

(B) references in that section 19(e}(1) to “members”
of such an organization shall be deemed to be references
to registered public accounting firms;

(C) the phrase “consistent with the purposes of this
title” in that section 19(e)(1) shall be deemed to read “con-
sistent with the purposes of this title and title I of the
Sarbanes-Oxley Act of 20027;

(D) references to rules of the Municipal Securities Rule-
making Board in that section 19(e)(1) shall not apply; and

(E) the reference to section 19(e)}(2) of the Securities
Exchange Act of 1934 shall refer instead to section 107(c)(3)
of this Act,

(3) COMMISSION MODIFICATION AUTHORITY.—The Commis-
sion may enhance, modify, cancel, reduce, or require the remis-
sion of a sanction imposed by the Board upon a registered
public accounting firm or associated person thereof, if the
Commission, having due regard for the public interest and
the protection of investors, finds, after a proceeding in accord-
ance with this subsection, that the sanction—

(A) is not necessary or appropriate in furtherance of
this Act or the securities laws; or

(B) is excessive, oppressive, inadequate, or otherwise
not appropriate to the finding or the basis on which the
sanction was imposed.

(d) CENSURE OF THE BOARD; OTHER SANCTIONS.—

(1) RESCISSION OF BOARD AUTHORITY.—The Commission,
by rule, consistent with the public interest, the protection of
investors, and the other purposes of this Act and the securities
laws, may relieve the Board of any responsibility to enforce
compliance with any provision of this Act, the securities laws,
the rules of the Board, or professional standards.

(2) CENSURE OF THE BOARD; LIMITATIONS.—The Commission
may, by order, as it determines necessary or appropriate in
the public interest, for the protection of investors, or otherwise
in furtherance of the purposes of this Act or the securities
laws, censure or impose limitations upon the activities, func-
tions, and operations of the Board, if the Commission finds,
on the record, after notice and opportunity for a hearing, that
the Board—

(A) has violated or is unable to comply with any provi-
sion of this Act, the rules of the Board, or the securities
laws; or

(B) without reasonable justification or excuse, has
failed to enforce compliance with any such provision or
rule, or any professional standard by a registered public
accounting firm or an associated person thereof.

(3) CENSURE OF BOARD MEMBERS; REMOVAL FROM OFFICE.—
The Commission may, as necessary or appropriate in the public
interest, for the protection of investors, or otherwise in further-
ance of the purposes of this Act or the securities laws, remove
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from office or censure any member of the Board, if the Commis-
sion finds, on the record, after notice and opportunity for a
hearing, that such member—
(A) has willfully violated any provision of this Act,
the rules of the Board, or the securities laws;
(B) has willfully abused the authority of that member;
or
(C) without reasonable justification or excuse, has
failed to enforce compliance with any such provision or
rule, or any professional standard by any registered public
accounting firm or any associated person thereof.

15 USC 7218. SEC. 108. ACCOUNTING STANDARDS.

(a) AMENDMENT TO SECURITIES ACT OF 1933.—Section 19 of

the Securities Act of 1933 (15 U.S.C. 77s) is amended—

(1) by redesignating subsections (b) and (c) as subsections
(c) and (d), respectively; and

(2) by inserting after subsection (a) the following:

“(b) RECOGNITION OF ACCOUNTING STANDARDS.—

“(1) IN GENERAL.—In carrying out its authority under sub-
section (a) and under section 13(b) of the Securities Exchange
Act of 1934, the Commission may recognize, as ‘generally
accepted’ for purposes of the securities laws, any accounting
principles established by a standard setting body—

“(A) that—

“(i) is organized as a private entity;

“@i) has, for administrative and operational pur-
poses, a board of trustees (or equivalent body) serving
in the public interest, the majority of whom are not,
concurrent with their service on such board, and have
not been during the 2-year period preceding such
service, associated persons of any registered public
accounting firm;

“(i1i) is funded as provided in section 109 of the
Sarbanes-Oxley Act of 2002;

“(iv) has adopted procedures to ensure prompt
consideration, by majority vote of its members, of
changes to accounting principles necessary to reflect
emerging accounting issues and changing business
practices; and

“(v) considers, in adopting accounting principles,
the need to keep standards current in order to reflect
changes in the business environment, the extent to
which international convergence on high quality
accounting standards is necessary or appropriate in
the public interest and for the protection of investors;
and
“(B) that the Commission determines has the capacity

to assist the Commission in fulfilling the requirements

of subsection (a) and section 13(b) of the Securities

Exchange Act of 1934, because, at 8 minimum, the standard

setting body is capable of improving the accuracy and

effectiveness of financial reporting and the protection of
investors under the securities laws.
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“(2) ANNUAL REPORT.—A standard setting body described
in paragraph (1) shall submit an annual report to the Commis-
sion and the public, containing audited é)nancial statements
of that standard setting body.”.

(b) CoMMISSION AUTHORITY.—The Commission shall promul-
gate such rules and regulations to carry out section 19(b) of the
Securities Act of 1933, as added by this section, as it deems nec-
essary or appropriate in the public interest or for the protection
of investors.

(c) No ErrecT ON COMMISSION POWERS.—Nothing in this Act,
including this section and the amendment made by this section,
shall be construed to impair or limit the authority of the Commis-
sion to establish accounting principles or standards for purposes
of enforcement of the securities laws.

(d) STunpY AND REPORT ON ADOPTING PRINCIPLES-BASED
ACCOUNTING.—

(1) STUDY.—

(A) IN GENERAL.—The Commission shall conduct a
study on the adoption by the United States financial
reporting system of a principles-based accounting system.

(B) STUuDY TOPICS.—The study required by subpara-
graph (A) shall include an examination of—

(i) the extent to which principles-based accounting
and financial reporting exists in the United States;

(ii) the length of time required for change from
a rules-based to a principles-based financial reporting
system,;

(iii) the feasibility of and proposed methods b
wh;ch a principles-based system may be implemented;
an

(iv) a thorough economic analysis of the
implementation of a principles-based system.

(2) REPORT.—Not later than 1 year after the date of enact-
ment of this Act, the Commission shall submit a report on
the results of the study required by paragraph (1) to the Com-
mittee on Banking, Housing, and Urban airs of the Senate
and the Committee on Financial Services of the House of Rep-
resentatives.

SEC. 109. FUNDING.

(a) IN GENERAL.—The Board, and the standard setting body
designated pursuant to section 19(b) of the Securities Act of 1933,
as amendej’ by section 108, shall be funded as provided in this
section.

(b) ANNUAL BUDGETS.—The Board and the standard setting
body referred to in subsection (a) shall each establish a budget
for each fiscal year, which shall be reviewed and approved according
to their respective internal procedures not less than 1 month prior
to the commencement of the fiscal year to which the budget pertains
(or at the beginning of the Board’s first fiscal year, which may
be a short fiscal year). The budget of the Board shall be subject
to approval by the Commission. The budget for the first fiscal

ar of the Board shall be prepared and approved promptly fol-
owing the appointment of the initial five Board members, to permit
action by the Board of the organizational tasks contemplated by
section 101(d).
(c) SOURCES AND USES OF FUNDS.—

Regulations.

15 USC 7219.
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(1) RECOVERABLE BUDGET EXPENSES.—The budget of the
Board (reduced by any registration or annual fees received
under section 102(e) for the year preceding the year for which
the budget is being computed), and all of the budget of the
standard setting body referred to in subsection (a), for each
fiscal year of each of those 2 entities, shall be payable from
annual accounting support fees, in accordance with subsections
(d) and (e). Accounting support fees and other receipts of the
Board and of such standard-setting body shall not be considered
public monies of the United States.

(2) FUNDS GENERATED FROM THE COLLECTION OF MONETARY
PENALTIES.—Subject to the availability in advance in an appro-
priations Act, and notwithstanding subsection @), all ds
collected by the Board as a result of the assessment of monetary
penalties shall be used to fund a merit scholarship program
for undergraduate and graduate students enrolled in accredited
accounting degree programs, which program is to be adminis-
tered by the Board or by an entity or agent identified by
the Board.

(d) ANNUAL ACCOUNTING SUPPORT FEE FOR THE BOARD.—

(1) ESTABLISHMENT OF FEE.—The Board shall establish,
with the approval of the Commission, a reasonable annual
accounting support fee (or a formula for the computation
thereof), as may be necessary or appropriate to establish and
maintain the Board. Such fee may also cover costs incurred
in the Board’s first fiscal year (which may be a short fiscal
year), or may be levied separately with respect to such short
fiscal year.

(2) AsSESSMENTS.—The rules of the Board under paragraph
(1) shall provide for the equitable allocation, assessment, and
collection by the Board (or an agent appointed by the Board)
of the fee established under paragraph (1), among issuers,
in accordance with subsection (g), allowing for differentiation
among classes of issuers, as appropriate.

(e) ANNUAL ACCOUNTING SUPPORT FEE FOR STANDARD SETTING
Bopy.—The annual accounting support fee for the standard setting
body referred to in subsection (a)—

(1) shall be allocated in accordance with subsection (g),
and assessed and collected against each issuer, on behalf of
the standard setting body, by 1 or more appropriate designated
collection agents, as may be necessary or appropriate to pay
for the budget and provide for the expenses of that standard
setting body, and to provide for an independent, stable source
of funding for such body, subject to review by the Commission;
and

(2) may differentiate among different classes of issuers.
() LIMITATION ON FEE.—The amount of fees collected under

this section for a fiscal year on behalf of the Board or the standards
setting body, as the case may be, shall not exceed the recoverable
budget expenses of the Board or body, respectively (which may
include operating, capital, and accrued items), referred to in sub-
section (c)(1).

(g0 ALLOCATION OF ACCOUNTING SUPPORT FEES AMONG
ISSUERS.—Any amount due from issuers (or a particular class of
issuers) under this section to fund the budget of the Board or
the standard setting body referred to in subsection (a) shall be
allocated among and payable by each issuer (or each issuer in
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a particular class, as applicable) in an amount equal to the total
of such amount, multiplied by a fraction—

(1) the numerator of which is the average monthly equity
market capitalization of the issuer for the 12-month period
immediately preceding the beginning of the fiscal year to which
such budget relates; and

(2) the denominator of which is the average monthly equit,
mal_'kg,t capitalization of all such issuers for such 12-mon
period.

(h) CONFORMING AMENDMENTS.—Section 13(b)(2) of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78m(b)2)) is amended—

d(1) in subparagraph (A), by striking “and” at the end;
an

(2) in subparagraph (B), by striking the period at the
end and inserting the following: ; and

“(C) notwithstanding any other provision of law, pay the
allocable share of such issuer of a reasonable annual accounting
support fee or fees, determined in accordance with section 109
of the Sarbanes-Oxley Act of 2002.”.

(i) RULE OoF CONSTRUCTION.—Nothing in this section shall be
construed to render either the Board, the standard setting body
referred to in subsection (a), or both, subject to procedures in
Congress to authorize or appropriate public funds, or to prevent
such organization from utilizing additional sources of revenue for
its activities, such as earnings from publication sales, provided
that each additional source of revenue shall not jeopardize, in
the judgment of the Commission, the actual and perceived independ-
ence of such organization.

(j) START-UP EXPENSES OF THE BOARD.—From the unexpended
balances of the appropriations to the Commission for fiscal year
2003, the Secretary of the Treasury is authorized to advance to
the Board not to exceed the amount necessary to cover the expenses
of the Board during its first fiscal year (which may be a short
fiscal year).

TITLE II—AUDITOR INDEPENDENCE

SEC. 201. SERVICES OUTSIDE THE SCOPE OF PRACTICE OF AUDITORS.

(a) PROHIBITED ACTIVITIES.—Section 10A of the Securities
Exchange Act of 1934 (15 U.S.C. 78j-1) is amended by adding
at the end the following:

“(g) PROHIBITED ACTIVITIES.—Except as provided in subsection
(h), it shall be unlawful for a registered public accounting firm
(and any associated person of that firm, to the extent determined
appropriate by the Commission) that performs for any issuer any
audit required by this title or the rules of the Commission under
this title or, beginning 180 days after the date of commencement
of the operations of the Public Company Accounting Oversii};:
Board established under section 101 of the Sarbanes-Oxley
of 2002 (in this section referred to as the ‘Board’), the rules of
the Board, to provide to that issuer, contemporaneously with the
audit, any non-audit service, including—

“(1) bookkeeping or other services related to the accounting
records or financial statements of the audit client;

“2) financial information systems design and implementa-
tion;
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15 USC 7231.

“(3) appraisal or valuation services, fairness opinions, or
contribution-in-kind reports;

“(4) actuarial services;

“(5) internal audit outsourcing services;

“(6) management functions or human resources;

“(7) broker or dealer, investment adviser, or investment
banking services;

“(8) legal services and expert services unrelated to the
audit; and

“(9) any other service that the Board determines, by regula-
tion, is impermissible.

“(h) PREAPPROVAL REQUIRED FOR NON-AUDIT SERVICES.—A reg-
istered public accounting firm may engage in any non-audit service,
including tax services, that is not described in any of paragraphs
(1) through (9) of subsection (g) for an audit client, only if the
activity is approved in advance by the audit committee of the
issuer, in accordance with subsection (i).”.

(b) EXEMPTION AUTHORITY.—The Board may, on a case by
case basis, exempt any person, issuer, public accounting firm, or
transaction from the prohibition on the provision of services under
section 10A(g) of the Securities Exchange Act of 1934 (as added
by this section), to the extent that such exemption is necessary
or appropriate in the public interest and is consistent with the
protection of investors, and subject to review by the Commission
in the same manner as for rules of the Board under section 107.

SEC. 202. PREAPPROVAL REQUIREMENTS.

Section 10A of the Securities Exchange Act of 1934 (15 U.S.C.
78j—1), as amended by this Act, is amended by adding at the
end the following:

“(i) PREAPPROVAL REQUIREMENTS.—

“(1) IN GENERAL.—

“(A) AUDIT COMMITTEE ACTION.—All auditing services
(which may entail providing comfort letters in connection
with securities underwritings or statutory audits required
for insurance companies for purposes of State law) and
non-audit services, other than as provided in subparagraph
(B), provided to an issuer by the auditor of the issuer
shall be preapproved by the audit committee of the issuer.

“(B) DE MINIMUS EXCEPTION.—The preapproval require-
ment under subparagraph (A) is waived with respect to
the provision of non-audit services for an issuer, if—

“(i) the aggregate amount of all such non-audit
services provided to the issuer constitutes not more
than 5 percent of the total amount of revenues paid
by the issuer to its auditor during the fiscal year
in which the nonaudit services are provided;

“(i1) such services were not recognized by the issuer
at ghe time of the engagement to be non-audit services;
an

“(jii) such services are promptly brought to the
attention of the audit committee of the issuer and
approved prior to the completion of the audit by the
audit committee or by 1 or more members of the audit
committee who are members of the board of directors
to whom authority to grant such approvals has been
delegated by the audit committee.
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“(2) DISCLOSURE TO INVESTORS.—Approval by an audit com-
mittee of an issuer under this subsection of a non-audit service
to be performed by the auditor of the issuer shall be disclosed
to investors in periodic reports required by section 13(a).

“(3) DELEGATION AUTHORITY.—The audit committee of an
issuer may delegate to 1 or more designated members of the
audit committee who are independent directors of the board
of directors, the authority to grant preapprovals required by
this subsection. The decisions of any member to whom authority
is delegated under this paragrapg to preapprove an activity
under this subsection shall be presented to the full audit com-
mittee at each of its scheduled meetings.

“(4) APPROVAL OF AUDIT SERVICES FOR OTHER PURPOSES.—
In carrying out its duties under subsection (m)2), if the audit
committee of an issuer approves an audit service within the
scope of the engagement of the auditor, such audit service
shall be deemed to have been preapproved for purposes of
this subsection.”.

SEC. 203. AUDIT PARTNER ROTATION.

Section 10A of the Securities Exchange Act of 1934 (15 U.S.C.
78j-1), as amended by this Act, is amended by adding at the
end the following:

“() AUDIT PARTNER ROTATION.—It shall be unlawful for a reg-
istered public accounting firm to provide audit services to an issuer
if the lead (or coordinating) audit partner (having primary responsi-
bility for the audit), or the audit partner responsible for reviewing
the audit, has performed audit services for that issuer in each
of the 5 previous fiscal years of that issuer.”.

SEC. 204. AUDITOR REPORTS TO AUDIT COMMITTEES.

Section 10A of the Securities Exchange Act of 1934 (15 U.S.C.
78j-1), as amended by this Act, is amended by adding at the
end the following:

“(k) REPORTS TO AUDIT COMMITTEES.—Each registered public
accounting firm that performs for any issuer any audit required
by this title shall timely report to the audit committee of the
issuer—

“(1) all critical accounting policies and practices to be used;

“(2) all alternative treatments of financial information
within generally accepted accounting principles that have been
discussed with management officials of the issuer, ramifications
of the use of such alternative disclosures and treatments, and
the treatment preferred by the registered public accounting
firm; and

“(8) other material written communications between the
registered public accounting firm and the management of the
issuer, such as any management letter or schedule of
unadjusted differences.”.

SEC. 205. CONFORMING AMENDMENTS.

(a) DEFINITIONS.—Section 3(a) of the Securities Exchange Act
of 1934 (15 U.S.C. 78c(a)) is amended by adding at the end the
following:

“(58) AUDIT COMMITTEE.—The term ‘audit committee’
means—

“(A) a committee (or equivalent body) established by

and amongst the board of directors of an issuer for the
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15 USC 78j-1.

purpose of overseeing the accounting and financial

reporting processes of the issuer and audits of the financial

statements of the issuer; and
“(B) if no such committee exists with respect to an
issuer, the entire board of directors of the issuer.

“(569) REGISTERED PUBLIC ACCOUNTING FIRM.—The term
‘registered public accounting firm’ has the same meaning as
in section 2 of the Sarbanes-Oxley Act of 2002.”.

(b) AUDITOR REQUIREMENTS.—Section 10A of the Securities
Exchange Act of 1934 (15 U.S.C. 78j—1) is amended—

(1) by striking “an independent public accountant” each
place that term appears and inserting “a registered public
accounting firm”;

(2) by striking “the independent public accountant” each
place that term appears and inserting “the registered public
accounting firm”;

(3) in subsection (¢), by striking “No independent public
accountant” and inserting “No registered public accounting
firm”; and

(4) in subsection (b)—

(A) by striking “the accountant” each place that term
appears and inserting “the firm”;

(B) by striking “such accountant” each place that term
appears and inserting “such firm”; and

(C) in paragraph (4), by striking “the accountant’s
report” and inserting “the report of the firm”.

(c) OTHER REFERENCES.—The Securities Exchange Act of 1934
(15 U.S.C. 78a et seq.) is amended—

(1) in section 12(b)(1) (15 U.S.C. 781(b)(1)), by striking
“independent public accountants” each place that term appears
and inserting “a registered public accounting firm”; and

(2) in subsections (e) and (i) of section 17 (156 U.S.C. 78q),
by striking “an independent public accountant” each place that
;,_lerm appears and inserting “a registered public accounting

mH. .
(d) CONFORMING AMENDMENT.—Section 10A(f) of the Securities
Exchange Act of 1934 (15 U.S.C. 78k(f)) is amended—
q (1) by striking “DEFINITION” and inserting “DEFINITIONS”;
an

(2) by adding at the end the following: “As used in this
section, the term ‘issuer’ means an issuer (as defined in section
3), the securities of which are registered under section 12,
or that is required to file reports pursuant to section 15(d),
or that files or has filed a registration statement that has
not yet become effective under the Securities Act of 1933 (15
U.S.C. 77a et seq.), and that it has not withdrawn.”.

SEC. 206. CONFLICTS OF INTEREST.

Section 10A of the Securities Exchange Act of 1934 (15 U.S.C.
78j~1), as amended by this Act, is amended by adding at the
end the following:

“(1) CoNFLICTS OF INTEREST.—It shall be unlawful for a reg-
istered public accounting firm to perform for an issuer any audit
service required by this title, if a chief executive officer, controller,
chief financial officer, chief accounting officer, or any person serving
in an equivalent position for the issuer, was employed by that
registered independent public accounting firm and participated in
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any capacity in the audit of that issuer during the l-year period
preceding the date of the initiation of the audit.”.

SEC. 207. STUDY OF MANDATORY ROTATION OF REGISTERED PUBLIC 15 USC 7232.
ACCOUNTING FIRMS.

(a) STUDY AND REVIEW REQUIRED.—The Comptroller General
of the United States shall conduct a study and review of the
potential effects of requiring the mandatory rotation of registered
public accounting firms.

(b) REPORT REQUIRED.—Not later than 1 year after the date Deadline.
of enactment of this Act, the Comptroller General shall submit
a report to the Committee on Banking, Housing, and Urban Affairs
of the Senate and the Committee on Financial Services of the
House of Representatives on the results of the study and review
required by this section.

(c) DEFINITION.—For purposes of this section, the term “manda-
tory rotation” refers to the imposition of a limit on the period
of years in which a particular registered public accounting firm
may be the auditor of record for a particular issuer.

SEC. 208. COMMISSION AUTHORITY. 15 USC 7233.

(a) COMMISSION REGULATIONS.—Not later than 180 days after Deadline.
the date of enactment of this Act, the Commission shall issue
final regulations to carry out each of subsections (g) through (1)
of section 10A of the Securities Exchange Act of 1934, as added
by this title.

(b) AUDITOR INDEPENDENCE.—It shall be unlawful for any reg-
istered public accounting firm (or an associated person thereof,
as applicable) to prepare or issue any audit report with respect
to any issuer, if the firm or associated person engages in any
activity with respect to that issuer prohibited by any of subsections
(g) through (1) of section 10A of the Securities Exchange Act of
1934, as added by this title, or any rule or regulation of the
Commission or of the Board issued thereunder.

SEC. 209. CONSIDERATIONS BY APPROPRIATE STATE REGULATORY 15USC 7234.
AUTHORITIES.

In supervising nonregistered public accounting firms and their
associated persons, appropriate State regulatory authorities should
make an independent determination of the proper standards
applicable, particularly taking into consideration the size and
nature of the business of the accounting firms they supervise and
the size and nature of the business of the clients of those firms.
The standards applied by the Board under this Act should not
be presumed to be applicable for purposes of this section for small
and medium sized nonregistered public accounting firms.

TITLE III—CORPORATE
RESPONSIBILITY

SEC. 301. PUBLIC COMPANY AUDIT COMMITTEES.

Section 10A of the Securities Exchange Act of 1934 (15 U.S.C.
78f) is amended by adding at the end the following: 15 USC 78j-1.
“(m) STANDARDS RELATING TO AUDIT COMMITTEES.—
“(1) COMMISSION RULES.—
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“(A) IN GENERAL.—Effective not later than 270 days
after the date of enactment of this subsection, the Commis-
sion shall, by rule, direct the national securities exchanges
and national securities associations to prohibit the listing
of any security of an issuer that is not in compliance
with the requirements of any portion of paragraphs (2)
through (6).

“(B) OPPORTUNITY TO CURE DEFECTS.—The rules of the
Commission under subparagraph (A) shall provide for
appropriate procedures for an issuer to have an opportunity
to cure any defects that would be the basis for a prohibition
under subparagraph (A), before the imposition of such
prohibition.

“(2) RESPONSIBILITIES RELATING TO REGISTERED PUBLIC
ACCOUNTING FIRMS.—The audit committee of each issuer, in
its capacity as a committee of the board of directors, shall
be directly responsible for the appointment, compensation, and
oversight of the work of any registered public accounting firm
employed by that issuer (including resolution of disagreements
between management and the auditor regarding financial
reporting) for the purpose of preparing or issuing an audit
report or related work, and each such registered public
accounting firm shall report directly to the audit committee.

“(3) INDEPENDENCE.—

“(A) IN GENERAL.—Each member of the audit com-
mittee of the issuer shall he a member of the board of
directors of the issuer, and shall otherwise be independent.

“(B) CRITERIA.—In order to be considered to be inde-
pendent for purposes of this paragraph, a member of an
audit committee of an issuer may not, other than in his
or her capacity as a member of the audit committee, the
board of directors, or any other board committee—

“i) accept any consulting, advisory, or other
compensatory fee from the issuer; or

‘(ii) be an affiliated person of the issuer or any
subsidiary thereof.

“(C) EXEMPTION AUTHORITY.—The Commission may
exempt from the requirements of subparagraph (B) a par-
ticular relationship with respect to audit committee mem-
bers, as the Commission determines appropriate in light
of the circumstances.

“(4) CoMPLAINTS.—Each audit committee shall establish
procedures for—

“(A) the receipt, retention, and treatment of complaints
received by the issuer regarding accounting, internal
accounting controls, or auditing matters; and

“B) the confidential, anonymous submission by
employees of the issuer of concerns regarding questionable
accounting or auditing matters.

“(5) AUTHORITY TO ENGAGE ADVISERS.—Each audit com-
mittee shall have the authority to engage independent counsel
and other advisers, as it determines necessary to carry out
its duties.

“(6) FUNDING.—Each issuer shall provide for appropriate
funding, as determined by the audit committee, in its capacity
as a committee of the board of directors, for payment of
compensation—
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“(A) to the registered public accounting firm employed
by the issuer for the purpose of rendering or issuing an
audit report; and

“(B) to any advisers employed by the audit committee
under paragraph (5).”.

SEC. 302. CORPORATE RESPONSIBILITY FOR FINANCIAL REPORTS. 15 USC 7241.

(a) REGULATIONS REQUIRED.—The Commission shall, by rule,
require, for each company filing periodic reports under section 13(a)
or 15(d) of the Securities Exchange Act of 1934 (15 U.S.C. 78m,
780(d)), that the principal executive officer or officers and the prin-
cipal financial officer or officers, or persons performing similar
functions, certify in each annual or quarterly report filed or sub-
mitted under either such section of such Act that—

(1) the signing officer has reviewed the report;

(2) based on the officer’s knowledge, the report does not
contain any untrue statement of a material fact or omit to
state a material fact necessary in order to make the statements
made, in light of the circumstances under which such state-
ments were made, not misleading;

(3) based on such officer's knowledge, the financial state-
ments, and other financial information included in the report,
fairly present in all material respects the financial condition
and results of operations of the issuer as of, and for, the
periods presented in the report;

(4) the signing officers—

(A) are responsible for establishing and maintaining
internal controls;

(B) have designed such internal controls to ensure
that material information relating to the issuer and its
consolidated subsidiaries is made known to such officers
by others within those entities, particularly during the
period in which the periodic reports are being prepared;

(C) have evaluated the effectiveness of the issuer’s
internal controls as of a date within 90 days prior to
the report; and

(D) have presented in the report their conclusions
about the effectiveness of their internal controls based on
their evaluation as of that date;

(5) the signing officers have disclosed to the issuer’s audi-
tors and the audit committee of the board of directors (or
persons fulfilling the equivalent function)—

(A) all significant deficiencies in the design or operation
of internal controls which could adversely affect the issuer’s
ability to record, process, summarize, and report financial
data and have identified for the issuer’s auditors any mate-
rial weaknesses in internal controls; and

(B) any fraud, whether or not material, that involves
management or other employees who have a significant
role in the issuer’s internal controls; and
(6) the signing officers have indicated in the report whether

or not there were significant changes in internal controls or
in other factors that could significantly affect internal controls
subsequent to the date of their evaluation, including any correc-
tive actions with regard to significant deficiencies and material
weaknesses.
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15 USC 7242.

15 USC 7243.

(b) FOREIGN REINCORPORATIONS HAVE No EFFECT.—Nothing
in this section 302 shall be interpreted or applied in any way
to allow any issuer to lessen the legal force of the statement
required under this section 302, by an issuer having reincorporated
or having engaged in any other transaction that resulted in the
transfer of the corporate domicile or offices of the issuer from
inside the United States to outside of the United States.

(c) DEADLINE.—The rules required by subsection (a) shall be
t?}fze(:tive not later than 30 days after the date of enactment of

is Act.

SEC. 303. IMPROPER INFLUENCE ON CONDUCT OF AUDITS.

(a) RULES To PROHIBIT.—It shall be unlawful, in contravention
of such rules or regulations as the Commission shall prescribe
as necessary and appropriate in the public interest or for the
protection of investors, for any officer or director of an issuer,
or any other person acting under the direction thereof, to take
any action to fraudulently influence, coerce, manipulate, or mislead
any independent public or certified accountant engaged in the
performance of an audit of the financial statements of that issuer
for the purpose of rendering such financial statements materially
misleading.

(b) ENFORCEMENT.—In any civil proceeding, the Commission
shall have exclusive authority to enforce this section and any rule
or regulation issued under this section.

(c) No PREEMPTION OF OTHER LAw.—The provisions of sub-
section (a) shall be in addition to, and shall not supersede or
preempt, any other provision of law or any rule or regulation
issued thereunder.

(d) DEADLINE FOR RULEMAKING.—The Commission shall—

(1) propose the rules or regulations required by this section,
not later than 90 days after the date of enactment of this
Act; and

(2) issue final rules or regulations required by this section,
not later than 270 days after that date of enactment.

SEC. 304. FORFEITURE OF CERTAIN BONUSES AND PROFITS.

(a) ADDITIONAL COMPENSATION PRIOR TO NONCOMPLIANCE WITH
CoMMISSION FINANCIAL REPORTING REQUIREMENTS.—If an issuer
is required to prepare an accounting restatement due to the material
noncompliance of the issuer, as a result of misconduct, with any
financial reporting requirement under the securities laws, the chief
executive officer and chief financial officer of the issuer shall
reimburse the issuer for—

(1) any bonus or other incentive-based or equity-based com-
pensation received by that person from the issuer during the
12-month period following the first public issuance or lin%
with the Commission (whichever first occurs) of the financia
document embodying such financial reporting requirement; and

(2) any profits realized from the sale of securities of the
issuer during that 12-month period.

(b) CoMmMISSION EXEMPTION AUTHORITY.—The Commission may
exempt any person from the application of subsection (a), as it
deems necessary and appropriate.

SEC. 305. OFFICER AND DIRECTOR BARS AND PENALTIES.
(a) UNFITNESS STANDARD.—
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(1) SECURITIES EXCHANGE ACT OF 1934.—Section 21(d)(2)
of the Securities Exchange Act of 1934 (15 U.S.C. 78u(dX(2))
is amended by striking “substantial unfitness” and inserting
“unfitness”.

(2) SECURITIES ACT OF 1933.—Section 20(e) of the Securities
Act of 1933 (15 U.S.C. 77t(e)) is amended by striking “substan-
tial unfitness” and inserting “unfitness”.

(b) EQUITABLE RELIEF.—Section 21(d) of the Securities
Exchange Act of 1934 (15 U.S.C. 78u(d)) is amended by adding
at the end the following:

“(5) EQUITABLE RELIEF.—In any action or proceeding brought
or instituted by the Commission under any provision of the securi-
ties laws, the Commission may seek, and any Federal court may
grant, any equitable relief that may be appropriate or necessary
for the benefit of investors.”.

SEC. 306. INSIDER TRADES DURING PENSION FUND BLACKOUT 15 USC 7244.
PERIODS.

(a) PROHIBITION OF INSIDER TRADING DURING PENSION FUND
Brackout PERIODS.—

(1) IN GENERAL.—Except to the extent otherwise provided
by rule of the Commission pursuant to paragraph (3), it shall
be unlawful for any director or executive officer of an issuer
of any equity security (other than an exempted security),
directly or indirectly, to purchase, sell, or otherwise acquire
or transfer any equity security of the issuer (other than an
exempted security) during any blackout period with respect
to such equity security if such director or officer acquires such
equity security in connection with his or her service or employ-
ment as a director or executive officer.

(2) REMEDY.—

(A) IN GENERAL.—Any profit realized by a director
or executive officer referred to in paragraph (1) from any
purchase, sale, or other acquisition or transfer in violation
of this subsection shall inure to and be recoverable by
the issuer, irrespective of any intention on the part of
such director or executive officer in entering into the trans-
action.

(B) ACTIONS TO RECOVER PROFITS.—An action to
recover profits in accordance with this subsection may be
instituted at law or in equity in any court of competent
jurisdiction by the issuer, or by the owner of any security
of the issuer in the name and in behalf of the issuer
if the issuer fails or refuses to bring such action within
60 days after the date of request, or fails diligently to
prosecute the action thereafter, except that no such suit
shall be brought more than 2 years after the date on
which such profit was realized.

(3) RULEMAKING AUTHORIZED.—The Commission shall, in
consultation with the Secretary of Labor, issue rules to clarify
the application of this subsection and to prevent evasion thereof.
Such rules shall provide for the application of the requirements
of paragraph (1) with respect to entities treated as a single
employer with respect to an issuer under section 414(b), (c),
(m), or (o) of the Internal Revenue Code of 1986 to the extent
necessary to clarify the application of such requirements and
to prevent evasion thereof. Such rules may also provide for
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appropriate exceptions from the requirements of this sub-
section, including exceptions for purchases pursuant to an auto-
matic dividend reinvestment program or purchases or sales
made pursuant to an advance election.

(4) BLACKOUT PERIOD.—For purposes of this subsection,
the term “blackout period”, with respect to the equity securities
of any issuer—

(A) means any period of more than 3 consecutive busi-

ness days during which the ability of not fewer than 50

percent of the participants or beneficiaries under all indi-

vidual account plans maintained by the issuer to purchase,
sell, or otherwise acquire or transfer an interest in any
e?uity of such issuer held in such an individual account
plan is temporarily suspended by the issuer or by a fidu-
ciary of the plan; and

(B) does not include, under regulations which shall
be prescribed by the Commission—

(i) a regularly scheduled period in which the
participants and beneficiaries may not purchase, sell,
or otherwise acquire or transfer an interest in any
equity of such issuer, if such period is—

(I) incorporated into the individual account
plan; and

(II) timely disclosed to employees before
becoming participants under the individual
account plan or as a subsequent amendment to
the plan; or

(ii) any suspension described in subparagraph (A)
that is imposed solely in connection with persons
becoming participants or beneficiaries, or ceasing to
be participants or beneficiaries, in an individual
account plan by reason of a corporate merger, acquisi-
tion, divestiture, or similar transaction involving the
plan or plan sponsor.

(5) INDIVIDUAL ACCOUNT PLAN.—For purposes of this sub-
section, the term “individual account plan” has the meaning
provided in section 3(34) of the Employee Retirement Income
Security Act of 1974 (29 U.S.C. 1002(34), except that such
term shall not include a one-participant retirement plan (within
the meaning of section 101G)8)(B) of such Act (29 U.S.C.
102131)(8)(B))).

(6) NOTICE TO DIRECTORS, EXECUTIVE OFFICERS, AND THE
COMMISSION.—In any case in which a director or executive
officer is subject to the requirements of this subsection in
connection with a blackout period (as defined in paragraph
(4)) with respect to any equity securities, the issuer of such
equity securities shall timely notify such director or officer
and tcll1e Securities and Exchange Commission of such blackout

eriod.
?b) NoOTICE REQUIREMENTS TO PARTICIPANTS AND BENEFICIARIES

UNDER ERISA.—

(1) IN GENERAL.—Section 101 of the Employee Retirement
Income Security Act of 1974 (29 U.S.C. 1021) is amended by
redesignating the second subsection (h) as subsection (j), and
by inserting after the first subsection (h) the following new
subsection:
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“(i) NOTICE OF BLACKOUT PERIODS TO PARTICIPANT OR BENE-
FICIARY UNDER INDIVIDUAL ACCOUNT PLAN.—

“(1) DUTIES OF PLAN ADMINISTRATOR.—In advance of the
commencement of any blackout period with respect to an indi-
vidual account plan, the plan administrator shall notify the
plan participants and beneficiaries who are affected by such
action in accordance with this subsection.

“(2) NOTICE REQUIREMENTS.—

“(A) IN GENERAL.—The notices described in paragraph
(1) shall be written in a manner calculated to be understood
by the average plan participant and shall include—

“(1) the reasons for the blackout period,

“(ii) an identification of the investments and other
rights affected,

“(ii) the expected beginning date and length of
the blackout period,

“(iv) in the case of investments affected, a state-
ment that the participant or beneficiary should
evaluate the appropriateness of their current invest-
ment decisions in light of their inability to direct or
diversify assets credited to their accounts during the
blackout period, and

“(v) such other matters as the Secretary may
require by regulation.

“(B) NOTICE TO PARTICIPANTS AND BENEFICIARIES.—
Except as otherwise provided in this subsection, notices
described in paragraph (1) shall be furnished to all partici-
pants and beneficiaries under the plan to whom the black-
out period applies at least 30 days in advance of the black-
out period.

“C) EXCEPTION TO 30-DAY NOTICE REQUIREMENT.—In
any case in which—

“(i) a deferral of the blackout period would violate
the requirements of subparagraph (A) or (B) of section
404(a)1), and a fiduciary of the plan reasonably so
determines in writing, or

“Gi) the inability to provide the 30-day advance
notice is due to events that were unforeseeable or
circumstances beyond the reasonable control of the
plan administrator, and a fiduciary of the plan reason-
ably so determines in writing,

subparagraph (B) shall not apply, and the notice shall

be furnished to all participants and beneficiaries under

the plan to whom the blackout period applies as soon
as reasonably possible under the circumstances unless such

a notice in advance of the termination of the blackout

period is impracticable.

“(D) WRITTEN NOTICE.—The notice required to be pro-
vided under this subsection shall be in writing, except
that such notice may be in electronic or other form to
the extent that such form is reasonably accessible to the
recipient.

“(E) NOTICE TO ISSUERS OF EMPLOYER SECURITIES SUB-
JECT TO BLACKOUT PERIOD.—In the case of any blackout
period in connection with an individual account plan, the
plan administrator shall provide timely notice of such
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blackout period to the issuer of any employer securities

subject to such blackout period.

“(3) EXCEPTION FOR BLACKOUT PERIODS WITH LIMITED
APPLICABILITY.—In any case in which the blackout period
applies only to 1 or more participants or beneficiaries in connec-
tion with a merger, acquisition, divestiture, or similar trans-
action involving the plan or plan spomsor and occurs solely
in connection with becoming or ceasing to be a participant
or beneficiary under the plan by reason of such merger, acquisi-
tion, divestiture, or transaction, the requirement of this sub-
section that the notice be provided to all participants and
beneficiaries shall be treated as met if the notice required
under paragraph (1) is provided to such participants or bene-
ficiaries to whom the blackout period applies as soon as reason-
ably practicable.

“(4) CHANGES IN LENGTH OF BLACKOUT PERIOD.—If, fol-
lowing the furnishing of the notice pursuant to this subsection,
there is a change in the beginning date or length of the blackout
period (specified in such notice pursuant to paragraph
(2)(A)(iii)), the administrator shall provide affected participants
and beneficiaries notice of the change as soon as reasonably
practicable. In relation to the extended blackout period, such
notice shall meet the requirements of paragraph (2XD) and
shall specify any material change in the matters referred to
in clauses (i) through (v) of paragraph (2)(A).

“(5) REGULATORY EXCEPTIONS.—The Secretary may provide
by regulation for additional exceptions to the requirements
of this subsection which the Secretary determines are in the
interests of participants and beneficiaries.

“(6) GUIDANCE AND MODEL NOTICES.—The Secretary shall
issue guidance and model notices which meet the requirements
of this subsection.

“(7) BLACKOUT PERIOD.—For purposes of this subsection—

“(A) IN GENERAL.—The term ‘blackout period’ means,
in connection with an individual account plan, any period
for which any ability of participants or beneficiaries under
the plan, which is otherwise available under the terms
of such plan, to direct or diversify assets credited to their
accounts, to obtain loans from the plan, or to obtain dis-
tributions from the plan is temporarily suspended, limited,
or restricted, if such suspension, limitation, or restriction
is for any period of more than 3 consecutive business days.

“(B) EXcLUSIONS.—The term ‘blackout period’ does not
include a suspension, limitation, or restriction—

“(i) which occurs by reason of the application of
the securities laws (as defined in section 3(a)47) of
the Securities Exchange Act of 1934),

“(ii) which is a change to the plan which provides
for a regularly scheduled suspension, limitation, or
restriction which is disclosed to participants or bene-
ficiaries through any summary of material modifica-
tions, any materials describing specific investment
alternatives under the plan, or any changes thereto,
or

“(iil) which applies only to 1 or more individuals,
each of whom is the participant, an alternate payee
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(as defined in section 206(d)(3)(K)), or any other bene-

ficiary pursuant to a qualified domestic relations order

(as defined in section 206(d)(3)}B)1)).

“(8) INDIVIDUAL ACCOUNT PLAN.—

“(A) IN GENERAL.—For purposes of this subsection, the
term ‘individual account plan’ shall have the meaning pro-
vided such term in section 3(34), except that such term
shall not include a one-participant retirement plan.

“(B) ONE-PARTICIPANT RETIREMENT PLAN.—For pur-
poses of subparagraph (A), the term ‘one-participant retire-
ment plan’ means a retirement plan that—

“(i) on the first day of the plan year—

“I) covered only the employer (and the
employer’s spouse) and the employer owned the
entire business (whether or not incorporated), or

“(II) covered only one or more partners (and
their spouses) in a business partnership (including
partners in an S or C corporation (as defined in
section 1361(a) of the Internal Revenue Code of
1986)),

“(ii) meets the minimum coverage requirements
of section 410(b) of the Internal Revenue Code of 1986
(as in effect on the date of the enactment of this
paragraph) without being combined with any other

lan of the business that covers the employees of the
usiness,

“(iii) does not provide benefits to anyone except
the employer (and the employer’s spouse) or the part-
ners (and their spouses),

“(iv) does not cover a business that is a member
of an affiliated service group, a controlled group of
corporations, or a group of businesses under common
control, and

“(v) does not cover a business that leases
employees.”.

(2) ISSUANCE OF INITIAL GUIDANCE AND MODEL NOTICE.— Deadlines.
The Secretary of Labor shall issue initial guidance and a model
notice pursuant to section 101(i)(6) of the Employee Retirement
Income Security Act of 1974 (as added by this subsection)
not later than January 1, 2003. Not later than 75 days after Regulations.
the date of the enactment of this Act, the Secretary shall
promulgate interim final rules necessary to carry out the
amendments made by this subsection.

(3) CIviL PENALTIES FOR FAILURE TO PROVIDE NOTICE.—
Section 502 of such Act (29 U.S.C. 1132) is amended—

(A) in subsection (a)(6), by striking “(5), or (6)” and
inserting “(5), (6), or (7)”; .

(B) by redesignating paragraph (7) of subsection (c)
as paragraph (8); and

(C) by inserting after paragraph (6) of subsection (c)
the following new paragraph:

“(7) The Secretary may assess a civil penalty against a plan
administrator of up to $100 a day from the date of the plan adminis-
trator’s failure or refusal to provide notice to participants and
beneficiaries in accordance with section 101(i). For purposes of
this paragraph, each violation with respect to any single participant
or beneficiary shall be treated as a separate violation.”.
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15 USC 7245.
Deadline.

15 USC 7246.

(3) PLAN AMENDMENTS.—If any amendment made by this
subsection requires an amendment to any plan, such plan
amendment shall not be required to be made before the first
plan year beginning on or after the effective date of this section,
1 —

(A) during the period after such amendment made
by this subsection takes effect and before such first plan
year, the plan is operated in good faith compliance with
the requirements of such amendment made by this sub-
section, and

(B) such plan amendment applies retroactively to the
period after such amendment made by this subsection takes
effect and before such first plan year.

(c) EFFECTIVE DATE.—The provisions of this section (including
the amendments made thereby) shall take effect 180 days after
the date of the enactment of this Act. Good faith compliance with
the requirements of such provisions in advance of the issuance
of applicable regulations thereunder shall be treated as compliance
with such provisions.

SEC. 307. RULES OF PROFESSIONAL RESPONSIBILITY FOR ATTORNEYS.

Not later than 180 days after the date of enactment of this
Act, the Commission shall issue rules, in the public interest and
for the protection of investors, setting forth minimum standards
of professional conduct for attorneys appearing and practicing before
the Commission in any way in the representation of 1issuers,
including a rule—

(1) requiring an attorney to report evidence of a material
violation of securities law or breach of fiduciary duty or similar
violation by the company or any agent thereof, to the chief
legal counsel or the chief executive officer of the company
(or the equivalent thereof); and

(2) it the counsel or officer does not appropriately respond
to the evidence (adopting, as necessary, appropriate remedial
measures or sanctions with respect to the violation), requiring
the attorney to report the evidence to the audit committee
of the board of directors of the issuer or to another committee
of the board of directors comprised solely of directors not
em(ﬂloyed directly or indirectly by the issuer, or to the board
of directors.

SEC. 308. FAIR FUNDS FOR INVESTORS.

(a) CIviL PENALTIES ADDED TO DISGORGEMENT FUNDS FOR THE
RELIEF OF VICTIMS.—If in any judicial or administrative action
brought by the Commission under the securities laws (as such
term is defined in section 3(a)47) of the Securities Exchange Act
of 1934 (15 U.S.C. 78¢c(a)(47)) the Commission obtains an order
requiring disgorgement against any person for a violation of such
laws or the rules or regu]ga‘ations thereunder, or such person agrees
in settlement of any such action to such disgorgement, and the
Commission also obtains pursuant to such laws a civil penalty
against such person, the amount of such civil penalty shall, on
the motion or at the direction of the Commission, be added to
and become part of the disgorgement fund for the benefit of the
vietims of such violation.

(b) ACCEPTANCE OF ADDITIONAL DONATIONS,—The Commission
is authorized to accept, hold, administer, and utilize gifts, bequests
and devises of property, both real and personal, to the United
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States for a disgorgement fund described in subsection (a). Such
gifts, bequests, and devises of money and proceeds from sales of
other property received as gifts, bequests, or devises shall be depos-
ited in the disgorgement fund and shall be available for allocation
in accordance with subsection (a).

(c) STUDY REQUIRED.—

(1) SuBJECT OF STUDY.—The Commission shall review and
analyze—

(A) enforcement actions by the Commission over the
five I\;ears preceding the date of the enactment of this

Act that have included proceedings to obtain civil penalties

or disgorgements to identify areas where such proceedings

may be utilized to efficiently, effectively, and fairly provide
restitution for injured investors; and

(B) other methods to more efficiently, effectively, and
fairly provide restitution to injured investors, inci’uding
methods to improve the collection rates for civil penalties
and disgorgements.

(2) REPORT REQUIRED.—The Commission shall report its Deadline.
findings to the Committee on Financial Services of the House
of Representatives and the Committee on Banking, Housing,
and Urban Affairs of the Senate within 180 days after of
the date of the enactment of this Act, and shall use such
findings to revise its rules and regulations as necessary. The
report shall include a discussion of regulatory or legislative
actions that are recommended or that may be necessary to
address concerns identified in the study.

(d) CONFORMING AMENDMENTS.—Each of the following provi-
sions is amended by inserting “, except as otherwise provided in
section 308 of the Sarbanes-Oxley Act of 2002” after “Treasury
of the United States™

(1) Section 21(d)3XC)(i) of the Securities Exchange Act
of 1934 (15 U.S.C. 78u(d)(3XC)1)).

(2) Section 21A(d)1) of such Act (15 U.S.C. 78u-1(d)(1)).

(3) Section 20(d)}3)(A) of the Securities Act of 1933 (15
U.S.C. 77t(d)}3)(A)).

(4) Section 42(e)(3)(A) of the Investment Company Act of
1940 (15 U.S.C. 80a—41(e)(3XA)).

(5) Section 209(e)(3)(A) of the Investment Advisers Act
of 1940 (15 U.S.C. 80b-9(e)(3XA)).

(e) DEFINITION.—As used in this section, the term
“disgorgement fund” means a fund established in any administra-
tive or judicial proceeding described in subsection (a).

TITLE IV—ENHANCED FINANCIAL
DISCLOSURES

SEC. 401. DISCLOSURES IN PERIODIC REPORTS. 15 USC 7261.

(a) DISCLOSURES REQUIRED.—Section 13 of the Securities
Exchange Act of 1934 (15 U.S.C. 78m) is amended by adding at
the end the following:

“(i) ACCURACY OF FINANCIAL REPORTS.—Each financial report
that contains financial statements, and that is required to be pre-
pared in accordance with (or reconciled to) generally accepted
accounting principles under this title and filed with the Commission
shall reflect all material correcting adjustments that have been
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Deadline.

Regulations.

Deadline.

Deadline.

Deadline.

identified by a registered public accounting firm in accordance
with generally accepted accounting principles and the rules and
regulations of the Commission.

“j) OFF-BALANCE SHEET TRANSACTIONS.—Not later than 180
days after the date of enactment of the Sarbanes-Oxley Act of
2002, the Commission shall issue final rules providing that each
annual and quarterly financial report required to be filed with
the Commission shall disclose all material off-balance sheet trans-
actions, arrangements, obligations (including contingent obliga-
tions), and other relationships of the issuer with unconsolidated
entities or other persons, that may have a material current or
future effect on financial condition, changes in financial condition,
results of operations, liquidity, capital expenditures, capital
resources, or significant components of revenues or expenses.”.

(b) ComMissION RULES ON PRO FORMA FIGURES.—Not later
than 180 days after the date of enactment of the Sarbanes-Oxley
Act fo 2002, the Commission shall issue final rules providing that
pro forma financial information included in any periodic or other
report filed with the Commission pursuant to the securities laws,
or in any public disclosure or press or other release, shall be
presented in a manner that—

(1) does not contain an untrue statement of a material
fact or omit to state a material fact necessary in order to
make the pro forma financial information, in light of the cir-
cumstances under which it is presented, not misleading; and

(2) reconciles it with the financial condition and results
of operations of the issuer under generally accepted accounting
principles.

(c) STUDY AND REPORT ON SPECIAL PURPOSE ENTITIES. —

(1) STUuDY REQUIRED.—The Commission shall, not later
than 1 year after the effective date of adoption of off-balance
sheet disclosure rules required by section 13(j) of the Securities
Exchange Act of 1934, as added by this section, complete a
study of filings by issuers and their disclosures to determine—

(A) the extent of off-balance sheet transactions,
including assets, liabilities, leases, losses, and the use of
special purpose entities; and

(B) whether generally accepted accounting rules result
in financial statements of issuers reflecting the economics
of such off-balance sheet transactions to investors in a
transparent fashion.

(2) REPORT AND RECOMMENDATIONS.—Not later than 6
months after the date of completion of the study required
by paragraph (1), the Commission shall submit a report to
the President, the Committee on Banking, Housing, and Urban
Affairs of the Senate, and the Committee on Financial Services
of the House of Representatives, setting forth—

(A) the amount or an estimate of the amount of off-
balance sheet transactions, including assets, liabilities,
leases, and losses of, and the use of special purpose entities
by, issuers filing periodic reports pursuant to section 13
or 15 of the Securities Exchange Act of 1934;

(B) the extent to which special purpose entities are
used to facilitate off-balance sheet transactions;
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(C) whether generally accepted accounting principles
or the rules of the Commission result in financial state-
ments of issuers reflecting the economics of such trans-
actions to investors in a transparent fashion;

(D) whether generally accepted accounting principles
specifically result in the consolidation of special purpose
entities sponsored by an issuer in cases in which the issuer
has the majority of the risks and rewards of the special
purpose entity; and

(E) any recommendations of the Commission for
improving the transparency and quality of reporting off-
balance sheet transactions in the financial statements and
disclosures required to be filed by an issuer with the
Commission.

SEC. 402. ENHANCED CONFLICT OF INTEREST PROVISIONS,

(a) PROHIBITION ON PERSONAL LOANS TO EXECUTIVES.—Section
13 of the Securities Exchange Act of 1934 (15 U.S.C. 78m), as
amended by this Act, is amended by adding at the end the following:

“(k) PROHIBITION ON PERSONAL LOANS TO EXECUTIVES.—

“(1) IN GENERAL.—It shall be unlawful for any issuer (as
defined in section 2 of the Sarbanes-Oxley Act of 2002), directly
or indirectly, including through any subsidiary, to extend or
maintain credit, to arrange for the extension of credit, or to
renew an extension of credit, in the form of a personal loan
to or for any director or executive officer (or equivalent thereof)
of that issuer. An extension of credit maintained by the issuer
on the date of enactment of this subsection shall not be subject
to the provisions of this subsection, provided that there is
no material modification to any term of any such extension
of credit or any renewal of any such extension of credit on
or after that date of enactment.

“(2) LMITATION.—Paragraph (1) does not preclude any
home improvement and manufactured home loans (as that term
is defined in section 5 of the Home Owners’ Loan Act (12
U.S.C. 1464)), consumer credit (as defined in section 103 of
the Truth in Lending Act (15 U.S.C. 1602)), or any extension
of credit under an open end credit plan (as defined in section
103 of the Truth in Lending Act (15 U.S.C. 1602)), or a charge
card (as defined in section 127(c)(4)(e) of the Truth in Lending
Act (15 U.S.C. 1637(c)(4)(e)), or any extension of credit by
a broker or dealer registered under section 15 of this title
to an employee of that broker or dealer to buy, trade, or
carry securities, that is permitted under rules or regulations
of the Board of Governors of the Federal Reserve System pursu-
ant to section 7 of this title (other than an extension of credit
that would be used to purchase the stock of that issuer), that
is—

“(A) made or provided in the ordinary course of the
consumer credit business of such issuer;

“(B) of a type that is generally made available by
such issuer to the public; and

“(C) made by such issuer on market terms, or terms
that are no more favorable than those offered by the issuer
to the general public for such extensions of credit.

“(3) RULE OF CONSTRUCTION FOR CERTAIN LOANS.—Para-
graph (1) does not apply to any loan made or maintained
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by an insured depository institution (as defined in section 3
of the Federal Deposit Insurance Act (12 U.S.C. 1813)), if
the loan is subject to the insider lending restrictions of section
22(h) of the Federal Reserve Act (12 U.S.C. 375b).”.

SEC. 403, DISCLOSURES OF TRANSACTIONS INVOLVING MANAGEMENT

AND PRINCIPAL STOCKHOLDERS.
(a) AMENDMENT.—Section 16 of the Securities Exchange Act

of 1934 (15 U.S.C. 78p) is amended by striking the heading of
such section and subsection (a) and inserting the following:

“SEC. 16. DIRECTORS, OFFICERS, AND PRINCIPAL STOCKHOLDERS.

Deadline.

Deadline.

“(a) DISCLOSURES REQUIRED.—

“(1) DIRECTORS, OFFICERS, AND PRINCIPAL STOCKHOLDERS
REQUIRED TO FILE.—Every person who is directly or indirectly
the beneficial owner of more than 10 percent of any class
of any equity security (other than an exempted security) which
is registered pursuant to section 12, or who is a director or
an officer of the issuer of such security, shall file the statements
required by this subsection with the Commission (and, if such
security is registered on a national securities exchange, also
with the exchange).

“(2) TIME OF FILING.—The statements required by this sub-
section shall be filed—

“(A) at the time of the registration of such security
on a national securities exchange or by the effective date
of a registration statement filed Kursuant to section 12(g);

“(B) within 10 days after he or she becomes such
beneficial owner, director, or officer;

“(C) if there has been a change in such ownership,
or if such person shall have purchased or sold a security-
based swap agreement (as defined in section 206(b) of
the Gramm-Leach-Bliley Act (15 U.S.C. 78¢ note)) involving
such equity security, before the end of the second business
day following the ciay on which the subject transaction
has been executed, or at such other time as the Commission
shall establish, by rule, in any case in which the Commis-
sion determines that such 2-day period is not feasible.
“(3) CONTENTS OF STATEMENTS.—A statement filed—

“(A) under subparagraph (A) or (B) of paragraph (2)
shall contain a statement of the amount of all equity securi-
ties of such issuer of which the filing person is the beneficial
owner; and

“(B) under subparagraph (C) of such paragraph shall
indicate owmership by the filing person at the date of
filing, any such changes in such ownership, and such pur-
chases and sales of the security-based swap agreements
as have occurred since the most recent such filing under
such subparagraph.

“(4) ELECTRONIC FILING AND AVAILABILITY.—Beginning not
later than 1 year after the date of enactment of the Sarbanes-
Oxley Act of 2002—

“(A) a statement filed under subparagraph (C) of para-
graph (2) shall be filed electronically;

“(B) the Commission shall provide each such statement
on a publicly accessible Internet site not later than the
end of the business day following that filing; and
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“(C) the issuer (if the issuer maintains a corporate Deadline.
website) shall provide that statement on that corporate
website, not later than the end of the business day following
that filing.”.
(b) EFFECTIVE DATE.—The amendment made by this section 15 USC 78p note.
Zhall be effective 30 days after the date of the enactment of this
ct.

SEC. 404. MANAGEMENT ASSESSMENT OF INTERNAL CONTROLS. 15 USC 7262.

(a) RULES REQUIRED.—The Commission shall prescribe rules
requiring each annual report required by section 13(a) or 15(d)
of the Securities Exchange Act of 1934 (15 U.S.C. 78m or 780(d))
to contain an internal control report, which shall—

(1) state the responsibility of management for establishin
and maintaining an adequate internal control structure ang
procedures for financial reporting; and

(2) contain an assessment, as of the end of the most recent
fiscal year of the issuer, of the effectiveness of the internal
control structure and procedures of the issuer for financial
reporting,

(b) INTERNAL CONTROL EVALUATION AND REPORTING.—With
respect to the internal control assessment required by subsection
(a), each registered public accounting firm that prepares or issues
the audit report for the issuer shall attest to, and report on, the
assessment made by the management of the issuer. An attestation
made under this subsection shall be made in accordance with stand-
ards for attestation enga%ements issued or adopted by the Board.
Anytsuch attestation shall not be the subject of a separate engage-
ment.

SEC. 405. EXEMPTION. 15 USC 7263.

Nothing in section 401, 402, or 404, the amendments made
by those sections, or the rules of the Commission under those
sections shall apply to any investment company registered under
section 8 of the Investment Company Act of 1940 (15 U.S.C. 80a—
8).

SEC. 406. CODE OF ETHICS FOR SENIOR FINANCIAL OFFICERS, 15 USC 7264.

(a) CopE oF ETHICS DiSCLOSURE.—The Commission shall issue Regulations.
rules to require each issuer, together with periodic reports required
pursuant to section 13(a) or 15(d) of the gecurities xchange Act
of 1934, to disclose whether or not, and if not, the reason therefor,
such issuer has adopted a code of ethics for senior financial officers,
applicable to its principal financial officer and comptroller or prin-
cipal accounting officer, or persons performing similar functions.

(b) CHANGES IN CODES OF ETHICS.—The Commission shall Regulations.
revise its regulations concerning matters requiring prompt disclo-
sure on Form 8-K (or any successor thereto) to require the imme-
diate disclosure, by means of the filing of such form, dissemination
by the Internet or by other electronic means, by any issuer of
any change in or waiver of the code of ethics for senior financial
officers.

(c) DEFINITION.—In this section, the term “code of ethics” means
such standards as are reasonably necessary to promote—

(1) honest and ethical conduct, including the ethical han-
dling of actual or apparent conflicts of interest between personal
and professional relationships;
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15 USC 7265.

15 USC 7266.

(2) full, fair, accurate, timely, and understandable disclo-
sulc'le in the periodic reports required to be filed by the issuer;
an

(3) compliance with applicable governmental rules and
regulations.

(d) DEADLINE FOR RULEMAKING.—The Commission shall—

(1) propose rules to implement this section, not later than
90 days after the date of enactment of this Act; and

(2) issue final rules to implement this section, not later
than 180 days after that date of enactment.

SEC. 407. DISCLOSURE OF AUDIT COMMITTEE FINANCIAL EXPERT.

(a) RULES DEFINING “FINANCIAL EXPERT”.—The Commission
shall issue rules, as necessary or appropriate in the public interest
and consistent with the protection of investors, to require each
issuer, together with periodic reports required pursuant to sections
13(a) and 15(d) of the Securities Exchange Act of 1934, to disclose
whether or not, and if not, the reasons therefor, the audit committee
of that issuer is comprised of at least 1 member who is a financial
expert, as such term 1s defined by the Commission.

(b) CONSIDERATIONS.—In defining the term “financial expert”
for purposes of subsection (a), the Commission shall consider
whether a person has, through education and experience as a public
accountant or auditor or a principal financial officer, comptroller,
or principal accounting officer of an issuer, or from a position
involving the performance of similar functions—

(1) an understanding of generally accepted accounting prin-
ciples and financial statements;

(2) experience in—

(K) the preparation or auditing of financial statements
of generally comparable issuers; and

(B) the application of such principles in connection
with the accounting for estimates, accruals, and reserves;
(3) experience with internal accounting controls; and
(4) an understanding of audit committee functions.

(c) DEADLINE FOR RULEMAKING.—The Commission shall—

(1) propose rules to implement this section, not later than

90 days after the date of enactment of this Act; and

(2) issue final rules to implement this section, not later
than 180 days after that date of enactment.

SEC. 408. ENHANCED REVIEW OF PERIODIC DISCLOSURES BY ISSUERS.

(a) REGULAR AND SYSTEMATIC REVIEW.—The Commission shall
review disclosures made by issuers reporting under section 13(a)
of the Securities Exchange Act of 1934 (including reports filed
on Form 10-K), and which have a class of securities listed on
a national securities exchange or traded on an automated quotation
facility of a national securities association, on a regular and system-
atic basis for the protection of investors. Such review shall include
a review of an issuer’s financial statement.

(b) REVIEW CRITERIA.—For purposes of scheduling the reviews
required by subsection (a), the Commission shall consider, among
other factors—

(1) issuers that have issued material restatements of finan-
cial results;

(2) issuers that experience significant volatility in their
stock price as compared to other issuers;

(8) issuers with the largest market capitalization;
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(4) emerging companies with disparities in price to earning
ratios;

(5) issuers whose operations significantly affect any mate-
rial sector of the economy; and

(6) any other factors that the Commission may consider
relevant.

(c) MiNiIMUM REVIEW PERIOD.—In no event shall an issuer
required to file reports under section 13(a) or 15(d) of the Securities
Exchange Act of 1934 be reviewed under this section less frequently
than once every 3 years.

SEC. 409. REAL TIME ISSUER DISCLOSURES.

Section 13 of the Securities Exchange Act of 1934 (15 U.S.C.
78m), as amended by this Act, is amended by adding at the end
the following:

“(1) REAL TIME ISSUER DisCLOSURES.—Each issuer reporting
under section 13(a) or 15(d) shall disclose to the public on a rapid
and current basis such additional information concerning material
changes in the financial condition or operations of the issuer, in
plain Enillish, which may include trend and qualitative information
and graphic presentations, as the Commission determines, by rule,
is necessary or useful for the protection of investors and in the
public interest.”.

TITLE V—ANALYST CONFLICTS OF
INTEREST

SEC. 501. TREATMENT OF SECURITIES ANALYSTS BY REGISTERED
SECURITIES ASSOCIATIONS AND NATIONAL SECURITIES
EXCHANGES.

(a) RULES REGARDING SECURITIES ANALYSTS.—The Securities
Exchange Act of 1934 (15 U.S.C. 78a et seq.) is amended by
inserting after section 15C the following new section:

“SEC. 15D. SECURITIES ANALYSTS AND RESEARCH REPORTS. 15 USC 780-6.

“(a) ANALYST PROTECTIONS.—The Commission, or upon the Deadline.
authorization and direction of the Commission, a registered securi-
ties association or national securities exchange, shall have adopted,
not later than 1 year after the date of enactment of this section,
rules reasonably designed to address conflicts of interest that can
arise when securities analysts recommend equity securities in
research reports and public appearances, in order to improve the
objectivity of research and provide investors with more useful and
reliable information, including rules designed—

“(1) to foster greater public confidence in securities
research, and to protect the objectivity and independence of
securities analysts, by—

“(A) restricting the prepublication clearance or
approval of research reports by persons employed by the
broker or dealer who are engaged in investment banking
activities, or persons not directly responsible for investment
research, other than legal or compliance staff;

“(B) limiting the supervision and compensatory evalua-
tion of securities analysts to officials employed by the
broker or dealer who are not engaged in investment
banking activities; and
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“(C) requiring that a broker or dealer and persons
employed by a broker or dealer who are involved with
investment banking activities may not, directly or
indirectly, retaliate against or threaten to retaliate against
any securities analyst employed by that broker or dealer
or its affiliates as a result of an adverse, negative, or
otherwise unfavorable research report that may adversely
affect the present or prospective investment banking rela-
tionship of the broker or dealer with the issuer that is
the subject of the research report, except that such rules
may not limit the authority of a broker or dealer to dis-
cipline a securities analyst for causes other than such
research report in accordance with the policies and proce-
dures of the firm;

“(2) to define periods during which brokers or dealers who
have participated, or are to participate, in a public offering
of securities as underwriters or dealers shou.llt)i not publish
or otherwise distribute research reports relating to such securi-
ties or to the issuer of such securities;

“3) to establish structural and institutional safeguards
within registered brokers or dealers to assure that securities
analysts are separated by appropriate informational partitions
within the firm from the review, pressure, or oversight of
those whose involvement in investment banking activities
might potentially bias their judgment or supervision; and

“(4) to address such other issues as the Commission, or
such association or exchange, determines appropriate.

“(b) D1SCLOSURE.—The Commission, or upon the authorization

and direction of the Commission, a registered securities association
or national securities exchange, shall have adopted, not later than
1 year after the date of enactment of this section, rules reasonably
designed to require each securities analyst to disclose in public
appearances, and each registered broker or dealer to disclose in
each research report, as applicable, conflicts of interest that are
known or should have been known by the securities analyst or
the broker or dealer, to exist at the time of the appearance or
the date of distribution of the report, including—

“(1) the extent to which the securities analyst has debt
or equity investments in the issuer that is the subject of the
appearance or research report;

“(2) whether any compensation has been received by the
registered broker or dealer, or any affiliate thereof, including
the securities analyst, from the issuer that is the subject of
the appearance or research report, subject to such exemptions
as the Commission may determine appropriate and necessary
to prevent disclosure by virtue of this paragraph of material
non-public information regarding specific potential future
investment banking transactions of such issuer, as is appro-
priate in the public interest and consistent with the protection
of investors;

“(3) whether an issuer, the securities of which are rec-
ommended in the appearance or research report, currently is,
or during the 1-year period preceding the date of the appearance
or date of distribution of the report has been, a client of the
registered broker or dealer, and if so, stating the types of
services provided to the issuer;
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“(4) whether the securities analyst received compensation
with respect to a research report, based upon (among any
other factors) the investment ganking revenues (either gen-
erally or specifically earned from the issuer being analyzed)
of the registered broker or dealer; and

“(5) such other disclosures of conflicts of interest that are
material to investors, research analysts, or the broker or dealer
as the Commission, or such association or exchange, determines
appropriate.

“ c?DEFINITIONS.—In this section—

“(1) the term ‘securities analyst’ means any associated per-
son of a registered broker or dealer that is principally respon-
sible for, and any associated person who reports directly or
indirectly to a securities analyst in connection with, the
preparation of the substance of a research report, whether
or émt any such person has the job title of ‘securities analyst’;
an

“(2) the term ‘research report’ means a written or electronic
communication that includes an analysis of equity securities
of individual companies or industries, and that provides
information reasonably sufficient upon which to base an invest-
ment decision.”.

(b) ENFORCEMENT.—Section 21B(a) of the Securities Exchange
Act of 1934 (15 U.S.C. 78u—2(a)) is amended by inserting “15D,”
before “15B”.

(c) CoMMiISSION AUTHORITY.—The Commission may promulgate 15 USC 7806
and amend its regulations, or direct a registered securities associa- note.
tion or national securities exchange to promulgate and amend its
rules, to carry out section 15D of the Securities Exchange Act
of 1934, as added by this section, as is necessary for the protection
of investors and in the public interest.

TITLE VI—COMMISSION RESOURCES
AND AUTHORITY

SEC. 601. AUTHORIZATION OF APPROPRIATIONS.

Section 35 of the Securities Exchange Act of 1934 (15 U.S.C.
78kk) is amended to read as follows:

“SEC. 35. AUTHORIZATION OF APPROPRIATIONS.

“In addition to any other funds authorized to be appropriated
to the Commission, there are authorized to be appropriated to
carry out the functions, powers, and duties of the Commission,
$776,000,000 for fiscal year 2003, of which—

%(1) $102,700,000 shall be available to fund additional com-
pensation, including salaries and benefits, as authorized in
the Investor and Capital Markets Fee Relief Act (Public Law
107-123; 115 Stat. 2390 et seq.);

“(2) $108,400,000 shall be available for information tech-
nology, security enhancements, and recovery and mitigation
activities in light of the terrorist attacks of September 11,
2001; and

“(3) $98,000,000 shall be available to add not fewer than
an additional 200 qualified professionals to provide enhanced
oversight of auditors and audit services required by the Federal
securities laws, and to improve Commission investigative and
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disciplinary efforts with respect to such auditors and services,
as well as for additional professional support staff necessary
to strengthen the programs of the Commission involving Full
Disclosure and Prevention and Suppression of Fraud, risk
management, industry technology review, compliance, inspec-
tions, examinations, market regulation, and investment
management.”.

SEC. 602. APPEARANCE AND PRACTICE BEFORE THE COMMISSION.

The Securities Exchange Act of 1934 (15 U.S.C. 78a et seq.)
is amended by inserting after section 4B the following:

“SEC. 4C. APPEARANCE AND PRACTICE BEFORE THE COMMISSION.

“(a) AUTHORITY TO CENSURE.—The Commission may censure
any person, or deny, temporarily or permanently, to any person
the privilege of appearing or practicing before the Commission
in any way, if that person is found by the Commission, after
notice and opportunity for hearing in the matter—

h “(1) not to possess the requisite qualifications to represent
others;

“(2) to be lacking in character or integrity, or to have
engaged in unethical or improper professional conduct; or

“(3) to have willfully violated, or willfully aided and abetted
the violation of, any provision of the securities laws or the
rules and regulations issued thereunder.

“(b) DEFINITION.—With respect to any registered public
accounting firm or associated person, for purposes of this section,
the term ‘improper professional conduct’ means—

“(1) intentional or knowing conduct, including reckless con-
duct, that results in a violation of applicable professional stand-
ards; and

“(2) negligent conduct in the form of—

“(A) a single instance of highly unreasonable conduct
that results in a violation of applicable professional stand-
ards in circumstances in which the registered public
accounting firm or associated person knows, or should
know, that heightened scrutiny is warranted; or

“(B) repeated instances of unreasonable conduct, each
resulting in a violation of applicable professional standards,
that indicate a lack of competence to practice before the
Commission.”,

SEC. 603. FEDERAL COURT AUTHORITY TO IMPOSE PENNY STOCK
BARS.

(a) SECURITIES EXCHANGE ACT OF 1934.—Section 21(d) of the
Securities Exchange Act of 1934 (15 U.S.C. 78u(d)), as amended
by this Act, is amended by adding at the end the following:

“(6) AUTHORITY OF A COURT TO PROHIBIT PERSONS FROM PARTICI-
PATING IN AN OFFERING OF PENNY STOCK.—

“(A) IN GENERAL.—In any proceeding under paragraph (1)
against any person participating in, or, at the time of the
eged misconduct who was participating in, an offering of
penny stock, the court may prohibit that person from partici-
pating in an offering of penny stock, conditionally or uncondi-
tionally, and permanentll)y or for such period of time as the
court shall determine.
“(B) DEFINITION.—For purposes of this paragraph, the term
‘person participating in an offering of penny stock’ includes
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any person engaging in activities with a broker, dealer, or

issuer for purposes of issuing, trading, or inducing or

attempting to induce the purchase or sale of, any penny stock.

The Commission may, by rule or regulation, define such term

to include other activities, and may, by rule, regulation, or

order, exempt any person or class of persons, in whole or
in part, conditionally or unconditionally, from inclusion in such
term.”.

(b) SECURITIES ACT OF 1933.—Section 20 of the Securities Act
of 1933 (15 U.S.C. 77t) is amended by adding at the end the
following:

“(g) AUTHORITY OF A COURT TO PROHIBIT PERSONS FROM
PARTICIPATING IN AN OFFERING OF PENNY STOCK.—

“(1) IN GENERAL.—In any proceeding under subsection (a)
against any person participating in, or, at the time of the
alleged misconduct, who was participating in, an offering of
penny stock, the court may prohibit that person from partici-
pating in an offering of penny stock, conditionally or uncondi-
tionally, and permanently or for such period of time as the
court shall determine.

“(2) DEFINITION.—For purposes of this subsection, the term
‘person participating in an offering of penny stock’ includes
any person engaging in activities with a broker, dealer, or
issuer for purposes of issuing, trading, or inducing or
attempting to induce the purchase or sale of, any penny stock.
The Commission may, by rule or regulation, define such term
to include other activities, and may, by rule, regulation, or
order, exempt any person or class of persons, in whole or
in pa:;t, conditionally or unconditionally, from inclusion in such
term.”.

SEC. 604. QUALIFICATIONS OF ASSOCIATED PERSONS OF BROKERS
AND DEALERS.

(a) BROKERS AND DEALERS.—Section 15(b)(4) of the Securities
Exchange Act of 1934 (15 U.S.C. 780) is amended—

(1) by striking subparagraph (F) and inserting the fol-
lowing:

“(F) is subject to any order of the Commission barring
or suspending the right of the person to be associated with
a broker or dealer;”; and

(2) in subparagraph (G), by striking the period at the
end and inserting the following: “; or

“(H) is subject to any final order of a State securities
commission (or any agency or officer performing like functions),
State authority that supervises or examines banks, savings
associations, or credit unions, State insurance commission (or
any agency or office performing like functions), an appropriate
Federal banking agency (as defined in section 3 of the Federal
Deposit Insurance Act (12 U.S.C. 1813(q))), or the National
Credit Union Administration, that—

“(i) bars such person from association with an entity
regulated by such commission, authority, agency, or officer,
or from engaging in the business of securities, insurance,
banking, savings association activities, or credit union
activities; or
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“(ii) constitutes a final order based on violations of
any laws or regulations that prohibit fraudulent, manipula-
tive, or deceptive conduct.”.

(b) INVESTMENT ADVISERS.—Section 203(e) of the Investment
Advisers Act of 1940 (15 U.S.C. 80b-3(e)) is amended—

(1) by striking paragraph (7) and inserting the following:

“(7) 1s subject to any order of the Commission barring
or suspending the right of the person to be associated with
an investment adviser;”;

(2) in paragraph (8), by striking the period at the end
and inserting “; or”; and

(3) by adding at the end the following:

“(9) is subject to any final order of a State securities
commission (or any agency or officer performing like functions),
State authority that supervises or examines banks, savings
associations, or credit unions, State insurance commission (or
any agency or office performing like functions), an appropriate
Federal banking agency (as defined in section 3 of the Federal
Deposit Insurance Act (12 U.S.C. 1813(q))), or the National
Credit Union Administration, that—

“(A) bars such person from association with an entity
regulated by such commission, authority, agency, or officer,
or from engaging in the business of securities, insurance,
banking, savings association activities, or credit union
activities; or

“(B) constitutes a final order based on violations of
any laws or regulations that prohibit fraudulent, manipula-
tive, or deceptive conduct.”.

(¢c) CONFORMING AMENDMENTS.—

(1) SECURITIES EXCHANGE ACT OF 1934.—The Securities
Exchange Act of 1934 (15 U.S.C. 78a et seq.) is amended—

(A) in section 3(a)}39)(F) (15 U.S.C. 78c(a)}39XF))}—

(i) by striking “or (G)” and inserting “(H), or (G)”;
an

(ii) by inserting “, or is subject to an order or
finding,” before “enumerated”;

(B) in each of section 15(b)(6)(AXi) (15 U.S.C.
780(b)(6)(AX1)), paragraphs (2) and (4) of section 15B(c)
(15 U.S.C. 780—-4(c)), and subparagraphs (A) and (C) of
section 15C(c)(1) (15 U.S.C. 780-5(c)(1))—

(i) by striking “or (G)” each place that term appears
and inserting “(H), or (G)”; and

(ii) by striking “or omission” each place that term
appears, and inserting “, or is subject to an order
or finding,”; and

(C) in each of paragraphs (3XA) and (4XC) of section
17A(c) (15 U.S.C. 78q-1(c))}—

(i) by striking “or (G)” each place that term appears
and inserting “(H), or (G)”; and

(i) by inserting “, or is subject to an order or
finding,” before “enumerated” each place that term
appears.

(2) INVESTMENT ADVISERS ACT OF 1940.—Section 203(f) of
the Investment Advisers Act of 1940 (15 U.S.C. 80b-3(f)) is
amended—

(A) by striking “or (8)” and inserting “(8), or (9)”; and

(B) by inserting “or (3)” after “paragraph (2)”.
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TITLE VII—STUDIES AND REPORTS

SEC. 701. GAO STUDY AND REPORT REGARDING CONSOLIDATION OF 15 USC 7201
PUBLIC ACCOUNTING FIRMS. note.

(a) STUDY REQUIRED.—The Comptroller General of the United
States shall conduct a study—

(1) to identify—

(A) the factors that have led to the consolidation of
public accounting firms since 1989 and the consequent
reduction in the number of firms capable of providing audit
services to large national and multi-national business
organizations that are subject to the securities laws;

(B) the present and future impact of the condition
described in subparagraph (A) on capital formation and
securities markets, both domestic and international; and

(C) solutions to any problems identified under subpara-
graph (B), including ways to increase competition and the
number of firms capable of providing audit services to
large national and multinational business organizations
that are subject to the securities laws;

(2) of the problems, if any, faced by business organizations
that have resulted from limited competition among public
accounting firms, including—

(A) higher costs;

(B) lower quality of services;

(C) impairment of auditor mdependence or

(D) lack of choice; and
(3) whether and to what extent Federal or State regulations

impede competition among public accounting firms.

(b) CONSULTATION.—In planning and conducting the study
under this section, the Comptroller General shall consult with—

(1) the Comm1ss1on,

(2) the regulatory agencies that perform functions similar
to the Commission within the other member countries of the
Group of Seven Industrialized Nations;

(3) the Department of Justice; and

(4) any other public or pnvate sector organization that
the Comptroller General considers appropriate.

(c) REPORT REQUIRED.—Not later than 1 year after the date Deadline.
of enactment of this Act, the Comptroller General shall submit
a report on the results of the study required by this section to
the Committee on Banking, Housing, and Urban Affairs of the
Senate and the Committee on Financial Services of the House
of Representatives.

SEC. 702. COMMISSION STUDY AND REPORT REGARDING CREDIT
RATING AGENCIES.

(a) STUDY REQUIRED.—

(1) IN GENERAL.—The Commission shall conduct a study
of the role and function of credit rating agencies in the operation
of the securities market.

(2) AREAS OF CONSIDERATION.—The study required by this
subsection shall examine—

(A) the role of credit rating agencies in the evaluation
of issuers of securities;
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(B) the importance of that role to investors and the
functioning of the securities markets;

(C) any impediments to the accurate appraisal by credit
rating agencies of the financial resources and risks of
issuers of securities;

(D) any barriers to entry into the business of acting
as a credit rating agency, and any measures needed to
remove such barriers;

(E) any measures which may be required to improve
the dissemination of information concerning such resources
and risks when credit rating agencies announce credit
ratings; and

(F) any conflicts of interest in the operation of credit
rating agencies and measures to prevent such conflicts
or ameliorate the consequences of such conflicts.

(b) REPORT REQUIRED.—The Commission shall submit a report
on the study required by subsection (a) to the President, the Com-
mittee on Financial Services of the House of Representatives, and
the Committee on Banking, Housing, and Urban Affairs of the
Sl;alr;axe not later than 180 days after the date of enactment of
this Act.

SEC. 703. STUDY AND REPORT ON VIOLATORS AND VIOLATIONS.

(a) STUDY.—The Commission shall conduct a study to deter-
mine, based upon information for the period from January 1, 1998,
to December 31, 2001—

(1) the number of securities professionals, defined as public
accountants, public accounting firms, investment bankers,
investment advisers, brokers, dealers, attorneys, and other
securities professionals practicing before the Commission—

(A) who have been found to have aided and abetted
a violation of the Federal securities laws, including rules
or regulations promulgated thereunder (collectively
referred to in this section as “Federal securities laws”),
but who have not been sanctioned, disciplined, or otherwise
penalized as a primary violator in any administrative
action or civil proceeding, including in any settlement of
such an action or proceeding (referred to in this section
as “aiders and abettors”); and

(B) who have been found to have been primary violators
of the Federal securities laws;

(2) a description of the Federal securities laws violations
committed by aiders and abettors and by primary violators,
including—

(A) the specific provision of the Federal securities laws
violated;

(B) the specific sanctions and penalties imposed upon
such aiders and abettors and primary violators, including
the amount of any monetary penalties assessed upon an
collected from such persons;

(C) the occurrence of multiple violations by the same
person or persons, either as an aider or abettor or as
a primary violator; and

(D) whether, as to each such violator, disciplinary sanc-
tions have been imposed, including any censure, suspen-
sion, temporary bar, or permanent bar to practice before
the Commission; and
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(3) the amount of disgorgement, restitution, or any other
fines or payments that the Commission has assessed upon
and collected from, aiders and abettors and from primary viola-
tors.

(b) REPORT.—A report based upon the study conducted pursuant
to subsection (a) shall be submitted to the Committee on Banking,
Housing, and Urban Affairs of the Senate, and the Committee
on Financial Services of the House of Representatives not later
than 6 months after the date of enactment of this Act.

SEC. 704. STUDY OF ENFORCEMENT ACTIONS.

(a) STUDY REQUIRED.—The Commission shall review and ana-
lyze all enforcement actions by the Commission involving violations
of reporting requirements imposed under the securities laws, and
restatements of financial statements, over the 5-year period pre-
ceding the date of enactment of this Act, to identify areas of
reporting that are most susceptible to fraud, inappropriate manipu-
lation, or inappropriate earnings management, such as revenue
recognition and the accounting treatment of off-balance sheet special
purpose entities.

(b) REPORT REQUIRED.—The Commission shall report its Deadline.
findings to the Committee on Financial Services of the House of
Representatives and the Committee on Banking, Housing, and
Urgan Affairs of the Senate, not later than 180 days after the
date of enactment of this Act, and shall use such findings to revise
its rules and regulations, as necessary. The report shall include
a discussion of regulatory or legislative steps that are recommended
or ::lhat may be necessary to address concerns identified in the
study.

SEC. 705. STUDY OF INVESTMENT BANKS.

(a) GAO STtuDY.—The Comptroller General of the United States
shall conduct a study on whether investment banks and financial
advisers assisted public companies in manipulating their earnings
and obfuscating their true financial condition. The study should
address the rule of investment banks and financial advisers—

(1) in the collapse of the Enron Corporation, including
with respect to the design and implementation of derivatives
transactions, transactions involving special purpose vehicles,
and other financial arrangements that may have had the effect
of altering the company’s reported financial statements in ways
that obscured the true financial picture of the company;

(2) in the failure of Global Crossing, including with respect
to transactions involving swaps of fiberoptic cable capacity,
in the designing transactions that may have had the effect
of altering the company’s reported financial statements in ways
that obscured the true financial picture of the company; and

(3) generally, in creating and marketing transactions which
may have been designed solely to enable companies to manipu-
late revenue streams, obtain loans, or move liabilities off bal-
ance sheets without altering the economic and business risks
faced by the companies or any other mechanism to cobscure
a company’s financial picture.

(b) REPORT.—The Comptroller General shall report to Congress Deadline.
not later than 180 days after the date of enactment of this Act
on the results of the study required by this section. The report
shall include a discussion of regulatory or legislative steps that



116 STAT. 800 PUBLIC LAW 107-204—JULY 30, 2002

Corporate and
Criminal Fraud
Accountability
Act of 2002.

18 USC 1501
note.

Regulations,

are recommended or that may be necessary to address concerns
identified in the study.

TITLE VIII—CORPORATE AND
CRIMINAL FRAUD ACCOUNTABILITY

SEC. 801, SHORT TITLE.

This title may be cited as the “Corporate and Criminal Fraud
Accountability Act of 2002”.

SEC. 802. CRIMINAL PENALTIES FOR ALTERING DOCUMENTS.

(a) IN GENERAL.—Chapter 73 of title 18, United States Code,
is amended by adding at the end the following:

“§1519. Destruction, alteration, or falsification of records
in Federal investigations and bankruptcy

“Whoever knowingly alters, destroys, mutilates, conceals, covers
up, falsifies, or makes a false entry in any record, document, or
tangible object with the intent to impede, obstruct, or influence
the investigation or proper administration of any matter within
the jurisdiction of any department or agency of the United States
or any case filed under title 11, or in relation to or contemplation
of any such matter or case, shall be fined under this title, impris-
oned not more than 20 years, or both.

“§ 1520. Destruction of corporate audit records

“(a)(1) Any accountant who conducts an audit of an issuer
of securities to which section 10A(a) of the Securities Exchange
Act of 1934 (15 U.S.C. 78j-1(a)) applies, shall maintain all audit
or review workpapers for a period of 5 years from the end of
the fiscal period in which the audit or review was concluded.

“(2) The Securities and Exchange Commission shall promulgate,
within 180 days, after adequate notice and an opgortunity for
comment, such rules and regulations, as are reasonably necessary,
relating to the retention of relevant records such as workpapers,
documents that form the basis of an audit or review, memoranda,
correspondence, communications, other documents, and records
(including electronic records) which are created, sent, or received
in connection with an audit or review and contain conclusions,
opinions, analyses, or financial data relating to such an audit or
review, which is conducted by any accountant who conducts an
audit of an issuer of securities to which section 10A(a) of the
Securities Exchange Act of 1934 (15 U.S.C. 78j—1(a)) applies. The
Commission may, from time to time, amend or supplement the
rules and regulations that it is required to promulgate under this
section, after adequate notice and an opportunity for comment,
in order to ensure that such rules and regulations adequately
comport with the purposes of this section.

“(b) Whoever knowingly and willfully violates subsection (a)1),
or any rule or regulation promulgated by the Securities and
Exchange Commission under subsection (a)(2), shall be fined under
this title, imprisoned not more than 10 years, or both.

“(c) Nothing in this section shall be deemed to diminish or
relieve any person of any other duty or obligation imposed by
Federal or State law or regulation to maintain, or refrain from
destroying, any document.”.
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(b) CLERICAL AMENDMENT.—The table of sections at the begin-
ning of chapter 73 of title 18, United States Code, is amended
by adding at the end the following new items:

“1519. Destruction, alteration, or falsification of records in Federal investigations
and bankruptcy.

“1520. Destruction of corporate audit records.”.

SEC. 803. DEBTS NONDISCHARGEABLE IF INCURRED IN VIOLATION
OF SECURITIES FRAUD LAWS.

Section 523(a) of title 11, United States Code, is amended—
(1) in paragraph (17), by striking “or” after the semicolon;
(2) in paragraph (18), by striking the period at the end

and inserting “; or”; and
(3) by adding at the end, the following:
“(19) that—

“(A) is for—

“(1) the violation of any of the Federal securities
laws (as that term is defined in section 3(a)(47) of
the Securities Exchange Act of 1934), any of the State
securities laws, or any regulation or order issued under
such Federal or State securities laws; or

“(1i) common law fraud, deceit, or manipulation
in ::lonnection with the purchase or sale of any security;
an
“(B) results from—

“(i) any judgment, order, consent order, or decree
entered in any Federal or State judicial or administra-
tive proceeding;

“(ii) any settlement agreement entered into by the
debtor; or

“(i1i) any court or administrative order for any
damages, fine, penalty, citation, restitutionary pay-
ment, disgorgement payment, attorney fee, cost, or
other payment owed by the debtor.”.

SEC. 804. STATUTE OF LIMITATIONS FOR SECURITIES FRAUD.

(a) IN GENERAL.—Section 1658 of title 28, United States Code,
is amended—

(1) by inserting “(a)” before “Except”; and
(2) by adding at the end the following:

“(b) Notwithstanding subsection (a), a private right of action
that involves a claim of fraud, deceit, manipulation, or contrivance
in contravention of a regulatory requirement concerning the securi-
ties laws, as defined in section 3(a)(47) of the Securities Exchange
Act of 1934 (15 U.S.C. 78c(a)(47)), may be brought not later than
the earlier of—

“(1) 2 years after the discovery of the facts constituting
the violation; or
“(2) 5 years after such violation.”.

(b) EFFECTIVE DATE.—The limitations period provided by sec- 28 USC 1658
tion 1658(b) of title 28, United States Code, as added by this note.
section, shall apply to all proceedings addressed by this section
Klat are commenced on or after the date of enactment of this

ct.

(¢) No CREATION OF ACTIONS.—Nothing in this section shall 28USC 1658

create a new, private right of action. note.
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SEC. 805. REVIEW OF FEDERAL SENTENCING GUIDELINES FOR
OBSTRUCTION OF JUSTICE AND EXTENSIVE CRIMINAL
FRAUD.

(2) ENHANCEMENT OF FRAUD AND OBSTRUCTION OF JUSTICE
SENTENCES.—Pursuant to section 994 of title 28, United States
Code, and in accordance with this section, the United States Sen-
tencing Commission shall review and amend, as appropriate, the
Federal Sentencing Guidelines and related policy statements to
ensure that—

(1) the base offense level and existing enhancements con-
tained in United States Sentencing Guideline 2J1.2 relating
to obstruction of justice are sufficient to deter and punish
that activity;

(2) the enhancements and specific offense characteristics
relating to obstruction of justice are adequate in cases where—

(A) the destruction, alteration, or fabrication of evi-
dence involves—

(i) a large amount of evidence, a large number
of participants, or is otherwise extensive;

(ii) the selection of evidence that is particularly
probative or essential to the investigation; or

(iii) more than minimal planning; or
(B) the offense involved abuse of a special skill or

a position of trust;

(3) the guideline offense levels and enhancements for viola-
tions of section 1519 or 1520 of title 18, United States Code,
as added by this title, are sufficient to deter and punish that
activity;

(4) a specific offense characteristic enhancing sentencing
1s provided under United States Sentencing Guideline 2B1.1
(as in effect on the date of enactment of this Act) for a fraud
offense that endangers the solvency or financial security of
a substantial number of victims; and

(5) the guidelines that apply to organizations in United
States Sentencing Guidelines, chapter 8, are sufficient to deter
and punish organizational criminal misconduct.

(b) ERGENCY AUTHORITY AND DEADLINE FOR COMMISSION
ACTION.—The United States Sentencing Commission is requested
to promulgate the guidelines or amendments provided for under
this section as soon as practicable, and in any event not later
than 180 days after the date of enactment of this Act, in accordance
with the prcedures set forth in section 219(a) of the Sentencins
Reform Act of 1987, as though the authority under that Act ha
not expired.

SEC. 806. PROTECTION FOR EMPLOYEES OF PUBLICLY TRADED
COMPANIES WHO PROVIDE EVIDENCE OF FRAUD.

(a) IN GENERAL.—Chapter 73 of title 18, United States Code,
is amended by inserting after section 1514 the following:

“§ 1514A. Civil action to protect against retaliation in fraud
cases

“(a) WHISTLEBLOWER PROTECTION FOR EMPLOYEES OF PUBLICLY
TRADED COMPANIES.—No company with a class of securities reg-
istered under section 12 of the Securities Exchange Act of 1934
(15 U.S.C. 781), or that is required to file reports under section
15(d) of the Securities Exchange Act of 1934 (15 U.S.C. 780(d)),
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or any officer, employee, contractor, subcontractor, or agent of such
company, may discharge, demote, suspend, threaten, harass, or
in any other manner discriminate against an employee in the terms
and conditions of employment because of any lawful act done by
the employee—

“(1) to provide information, cause information to be pro-
vided, or otherwise assist in an investigation regarding any
conduct which the employee reasonably believes constitutes
a violation of section 1341, 1343, 1344, or 1348, any rule or
regulation of the Securities and Exchange Commission, or any
provision of Federal law relating to fraud against shareholders,
when the information or assistance is provided to or the inves-
tigation is conducted by—

“(A) a Federal regulatory or law enforcement agency;

“(B) any Member of Congress or any committee of
Congress; or

“(C) a person with supervisory authority over the
employee (or such other person working for the employer
who has the authority to investigate, discover, or terminate
misconduct); or
“(2) to file, cause to be filed, testify, participate in, or

otherwise assist in a proceeding filed or about to be filed
(with any knowledge of the employer) relating to an alleged
violation of section 1341, 1343, 1344, or 1348, any rule or
regulation of the Securities and Exchange Commission, or any
provision of Federal law relating to fraud against shareholders.
“(b) ENFORCEMENT ACTION.—

“(1) IN GENERAL.—A person who alleges discharge or other
discrimination by any person in violation of subsection (a) may
seek relief under subsection (c), by—

“(A) filing a complaint with the Secretary of Labor;
or

“(B) if the Secretary has not issued a final decision
within 180 days of the filing of the complaint and there
is no showing that such delay is due to the bad faith
of the claimant, bringing an action at law or equity for
de novo review in the appropriate district court of the
United States, which shall have jurisdiction over such an
action without regard to the amount in controversy.

“(2) PROCEDURE.—

“(A) IN GENERAL.—An action under paragraph (1XA)
shall be governed under the rules and procedures set forth
in section 42121(b) of title 49, United States Code.

“(B) ExCEPTION.—Notification made wunder section
42121(b)(1) of title 49, United States Code, shall be made
to the person named in the complaint and to the employer.

“(C) BURDENS OF PROOF.—An action brought under
paragraph (1XB) shall be governed by the legal burdens
of proof set forth in section 42121(b) of title 49, United
States Code.

“(D) STATUTE OF LIMITATIONS.—An action under para- Deadline.
graph (1) shall be commenced not later than 90 days after
the date on which the violation occurs.

“(c) REMEDIES.—

“(1) IN GENERAL.—An employee prevailing in any action
under subsection (b)(1) shall be entitled to all relief necessary
to make the employee whole.
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“(2) COMPENSATORY DAMAGES.—Relief for any action under
paragraph (1) shall include—

“(A) reinstatement with the same seniority status that
the employee would have had, but for the discrimination;

“(B) the amount of back pay, with interest; and

“(C) compensation for any special damages sustained
as a result of the discrimination, including litigation costs,
expert witness fees, and reasonable attorney fees.

“(d) RIGHTS RETAINED BY EMPLOYEE.—Nothing in this section
shall be deemed to diminish the rights, privileges, or remedies
of any employee under any Federal or State law, or under any
collective bargaining agreement.”.

(b) CLERICAL AMENDMENT.—The table of sections at the begin-
ning of chapter 73 of title 18, United States Code, is amended
by inserting after the item relating to section 1514 the following
new item:

“1514A. Civil action to protect against retaliation in fraud cases.”.

SEC. 807. CRIMINAL PENALTIES FOR DEFRAUDING SHAREHOLDERS
OF PUBLICLY TRADED COMPANIES.

(a) IN GENERAL.—Chapter 63 of title 18, United States Code,
is amended by adding at the end the following:

%§ 1348. Securities fraud

“Whoever knowingly executes, or attempts to execute, a scheme
or artifice—
“(1) to defraud any person in connection with any security
of an issuer with a class of securities registered under section
12 of the Securities Exchange Act of 1934 (15 U.S.C. 78))
or that is required to file reports under section 15(d) of the
Securities Exchange Act of 1934 (15 U.S.C. 780(d)); or
“(2) to obtain, by means of false or fraudulent pretenses,
representations, or promises, any money or property in connec-
tion with the purchase or sale of any security of an issuer
with a class of securities registered under section 12 of the
Securities Exchange Act of 1934 (15 U.S.C. 78] or that is
required to file reports under section 15(d) of the Securities
Exchange Act of 1934 (15 U.S.C. 780(d));
shall be fined under this title, or imprisoned not more than 25
years, or both.”.
(b) CLERICAL AMENDMENT.—The table of sections at the begin-
ning of chapter 63 of title 18, United States Code, is amended
by adding at the end the following new item:

“1348. Securities fraud.”.

TITLE IX—WHITE-COLLAR CRIME
PENALTY ENHANCEMENTS

SEC. 901. SHORT TITLE.

This title may be cited as the “White-Collar Crime Penalty
Enhancement Act of 2002”.
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SEC. 902. ATTEMPTS AND CONSPIRACIES TO COMMIT CRIMINAL
FRAUD OFFENSES.

(a) IN GENERAL.—Chapter 63 of title 18, United States Code,
is amended by inserting after section 1348 as added by this Act
the following:

“§1349. Attempt and conspiracy

“Any person who attempts or conspires to commit any offense
under this chapter shall be subject to the same penalties as those
prescribed for the offense, the commission of which was the object
of the attempt or conspiracy.

(b) CLERICAL AMENDMENT.—The table of sections at the begin-
ning of chapter 63 of title 18, United States Code, is amended
by adding at the end the following new item:

“1349. Attempt and conspiracy.”.
SEC. 903. CRIMINAL PENALTIES FOR MAIL AND WIRE FRAUD.

(a) MAIL FRAUD.—Section 1341 of title 18, United States Code,
is amended by striking “five” and inserting “20”.

(b) WIRE FRAUD.—Section 1343 of title 18, United States Code,
is amended by striking “five” and inserting “20”.

SEC. 904. CRIMINAL PENALTIES FOR VIOLATIONS OF THE EMPLOYEE
RETIREMENT INCOME SECURITY ACT OF 1974.

Section 501 of the Employee Retirement Income Security Act
of 1974 (29 U.S.C. 1131) is amended—
(1) by striking “$5,000” and inserting “$100,000”;
(2) by striking “one year” and inserting “10 years”; and
(3) by striking “$100,000” and inserting “$500,000”.

SEC. 905. AMENDMENT TO SENTENCING GUIDELINES RELATING TO 28 USC 994 note.
CERTAIN WHITE-COLLAR OFFENSES.

(a) DIRECTIVE TO THE UNITED STATES SENTENCING COMMIS-
SION.—Pursuant to its authority under section 994(p) of title 18,
United States Code, and in accordance with this section, the United
States Sentencing Commission shall review and, as appropriate,
amend the Federal Sentencing Guidelines and related poﬁcy state-
ments to implement the provisions of this Act.

(b) REQUIREMENTS.—In carrying out this section, the Sen-
tencing Commission shall—

(1) ensure that the sentencing guidelines and policy state-
ments reflect the serious nature of the offenses and the pen-
alties set forth in this Act, the growing incidence of serious
fraud offenses which are identified above, and the need to
modify the sentencing guidelines and policy statements to deter,
prevent, and punish such offenses;

(2) consider the extent to which the guidelines and policy
statements adequately address whether the guideline offense
levels and enhancements for violations of the sections amended
by this Act are sufficient to deter and punish such offenses,
and specifically, are adequate in view of the statutory increases
in penalties contained in this Act;

(3) assure reasonable consistency with other relevant direc-
tives and sentencing guidelines;

(4) account for any additional aggravating or mitigating
circumstances that might justify exceptions to the generally
applicable sentencing ranges;
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(5) make any necessary conforming changes to the sen-
tencing guidelines; and
(6) assure that the guidelines adequately meet the purposes

of sentencing, as set forth in section 3553(a)(2) of title 18,

United States Code.

(c) EMERGENCY AUTHORITY AND DEADLINE FOR COMMISSION
ACTION.—The United States Sentencing Commission is requested
to promulgate the guidelines or amendments provided for under
this section as soon as practicable, and in any event not later
than 180 days after the date of enactment of this Act, in accordance
with the procedures set forth in section 219(a) of the Sentencing
Reform Act of 1987, as though the authority under that Act had
not expired.

SEC. 906. CORPORATE RESPONSIBILITY FOR FINANCIAL REPORTS.

(a) IN GENERAL.—Chapter 63 of title 18, United States Code,
is amended by inserting after section 1349, as created by this
Act, the following:

“§1350. Failure of corporate officers to certify financial
reports

(a) CERTIFICATION OF PERIODIC FINANCIAL REPORTS.—Each
periodic report containing financial statements filed by an issuer
with the Securities Exchange Commission pursuant to section 13(a)
or 15(d) of the Securities Exchange Act of 1934 (15 U.S.C. 78m(a)
or 780(d)) shall be accompanied by a written statement by the
chief executive officer and chief financial officer (or equivalent
thereof) of the issuer.

“(b) CONTENT.—The statement required under subsection (a)
shall certify that the periodic report containing the financial state-
ments fully complies with the requirements of section 13(a) or
15(d) of the Securities Exchange Act pf 1934 (15 U.S.C. 78m or
780(d)) and that information contained in the periodic report fairly
presents, in all material respects, the financial condition and results
of operations of the issuer.

“(c) CRIMINAL PENALTIES.—Whoever—

“(1) certifies any statement as set forth in subsections

(a) and (b) of this section knowing that the periodic report

accompanying the statement does not comport with all the

requirements set forth in this section shall be fined not more
than $1,000,000 or imprisoned not more than 10 years, or
both; or

“2) willfully certifies any statement as set forth in sub-
sections (a) and (b) of this section knowing that the periodic
report accompanying the statement does not comport with all
the requirements set forth in this section shall be fined not
more than $5,000,000, or imprisoned not more than 20 years,
or both.”.

(b) CLERICAL AMENDMENT.—The table of sections at the begin-
ning of chapter 63 of title 18, United States Code, is amended
by adding at the end the following:

“1350. Failure of corporate officers to certify financial reports.”.
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TITLE X—CORPORATE TAX RETURNS

SEC. 1001, SENSE OF THE SENATE REGARDING THE SIGNING OF COR-
PORATE TAX RETURNS BY CHIEF EXECUTIVE OFFICERS.

It is the sense of the Senate that the Federal income tax
return of a corporation should be signed by the chief executive
officer of such corporation.

TITLE XI—CORPORATE FRAUD Corporate Fraud
ACCOUNTABILITY Antzoon™
SEC. 1101. SHORT TITLE. 15 USC 78a note.

This title may be cited as the “Corporate Fraud Accountability
Act of 2002”.

SEC. 1102. TAMPERING WITH A RECORD OR OTHERWISE IMPEDING
AN OFFICIAL PROCEEDING.

Section 1512 of title 18, United States Code, is amended—

(1) by redesignating subsections (c) through (i) as sub-
sections (d) through (), respectively; and

(2) by inserting after subsection (b) the following new sub-
section:

“(c) Whoever corruptly—

“(1) alters, destroys, mutilates, or conceals a record, docu-
ment, or other object, or attempts to do so, with the intent
to impair the object’s integrity or availability for use in an
official proceeding; or

“(2) otherwise obstructs, influences, or impedes any official

roceeding, or attempts to do so,
shaﬂJ be fined under this title or imprisoned not more than 20
years, or both.”.

SEC. 1103. TEMPORARY FREEZE AUTHORITY FOR THE SECURITIES AND
EXCHANGE COMMISSION.

(a) IN GENERAL.—Section 21C(c) of the Securities Exchange
Act of 1934 (15 U.S.C. 78u-3(c)) is amended by adding at the
end the following:

“(3) TEMPORARY FREEZE.—
“(A) IN GENERAL.—

“(1) ISSUANCE OF TEMPORARY ORDER.—Whenever,
during the course of a lawful investigation involving
possible violations of the Federal securities laws by
an issuer of publicly traded securities or any of its
directors, officers, partners, controlling persons, agents,
or employees, it shall appear to the Commission that
it is likely that the issuer will make extraordinary
payments (whether compensation or otherwise) to any
of the foregoing persons, the Commission may petition
a Federal district court for a temporary order requiring
the issuer to escrow, subject to court supervision, those
payments in an interest-bearing account for 45 days.

“(ii) STANDARD.—A temporary order shall be
entered under clause (i), only after notice and oppor-
tunity for a hearing, unless the court determines that
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notice and hearing prior to entry of the order would
be impracticable or contrary to the public interest.

“1i) EFFECTIVE PERIOD.—A temporary order
issued under clause (i) shall—

“(I) become effective immediately;
1 “(II) be served upon the parties subject to it;
an
“(II1) unless set aside, limited or suspended
by a court of competent jurisdiction, shall remain
effective and enforceable for 45 days.

“(iv) EXTENSIONS AUTHORIZED.—The effective
period of an order under this subparagraph may be
extended by the court upon good cause shown for not
longer than 45 additional days, provided that the com-
bined period of the order shall not exceed 90 days.
“(B) PROCESS ON DETERMINATION OF VIOLATIONS.—

“(i) VIOLATIONS CHARGED.—If the issuer or other
person described in subparagraph (A) is charged with
any violation of the Federal securities laws before the
expiration of the effective period of a temporary order
under subparagraph (A) (including any applicable
extension period), the order shall remain in effect,
subject to court approval, until the conclusion of any
legal proceedings related thereto, and the affected
issuer or other person, shall have the right to petition
the court for review of the order.

“(ii) VIOLATIONS NOT CHARGED.—If the issuer or
other person described in subparagraph (A) is not
charged with any violation of the Federal securities
laws before the expiration of the effective period of
a temporary order under subparagraph (A) (including
any applicable extension period), the escrow shall
terminate at the expiration of the 45-day effective
period (or the expiration of any extension period, as
applicable), and the disputed payments (with accrued
interest) shall be returned to the issuer or other
affected person.”.

(b) TECHNICAL AMENDMENT.—Section 21C(c)(2) of the Securities

Exchange Act of 1934 (15 U.S.C. 78u—3(c)2)) is amended by striking
“This” and inserting “paragraph (1)”.

28 USC 994 note.  SEC. 1104. AMENDMENT TO THE FEDERAL SENTENCING GUIDELINES.

(a) REQUEST FOR IMMEDIATE CONSIDERATION BY THE UNITED

STATES SENTENCING COMMISSION.—Pursuant to its authority under
section 994(p) of title 28, United States Code, and in accordance
with this section, the United States Sentencing Commission is
requested to—

(1) promptly review the sentencing guidelines applicable
to securities and accounting fraud and related offenses;

(2) expeditiously consider the promulgation of new sen-
tencing guidelines or amendments to existing sentencing guide-
lines to provide an enhancement for officers or directors of
publicly traded corporations who commit fraud and related
offenses; and

(3) submit to Congress an explanation of actions taken
by the Sentencing Commission pursuant to paragraph (2) and



PUBLIC LAW 107-204—JULY 30, 2002 116 STAT. 809

any additional policy recommendations the Sentencing Commis-

isic)m may have for combating offenses described in paragraph

1).

(b) CONSIDERATIONS IN REVIEW.—In carrying out this section,
the Sentencing Commission is requested to—

(1) ensure that the sentencing guidelines and policy state-
ments reflect the serious nature of securities, pension, and
accounting fraud and the need for aggressive and appropriate
law enforcement action to prevent such offenses;

(2) assure reasonable consistency with other relevant direc-
tives and with other guidelines;

(3) account for any aggravating or mitigating circumstances
that might justify exceptions, including circumstances for which
the sentencing guidelines currently provide sentencing enhance-
ments;

(4) ensure that guideline offense levels and enhancements
for an obstruction of justice offense are adequate in cases where
documents or other physical evidence are actually destroyed
or fabricated;

(5) ensure that the guideline offense levels and enhance-
ments under United States Sentencing Guideline 2B1l.1 (as
in effect on the date of enactment of this Act) are sufficient
for a fraud offense when the number of victims adversely
involved is significantly greater than 50;

(6) make any necessary conforming changes to the sen-
tencing guidelines; and

(7) assure that the guidelines adequately meet the purposes
of sentencing as set forth in section 3553 (a}2) of title 18,
United States Code.

(c) EMERGENCY AUTHORITY AND DEADLINE FOrR COMMISSION
AcCTION.—The United States Sentencing Commission is requested Deadline.
to promulgate the guidelines or amendments provided for under
this section as soon as practicable, and in any event not later
than the 180 days after the date of enactment of this Act, in
accordance with the procedures sent forth in section 21(a) of the
Sentencing Reform Act of 1987, as though the authority under
that Act had not expired.

SEC. 1105. AUTHORITY OF THE COMMISSION TO PROHIBIT PERSONS
FROM SERVING AS OFFICERS OR DIRECTORS.

(a) SECURITIES EXCHANGE ACT OF 1934.—Section 21C of the
Securities Exchange Act of 1934 (15 U.S.C. 78u-3) is amended
by adding at the end the following:

“(f) AUTHORITY OF THE COMMISSION TO PROHIBIT PERSONS FROM
SERVING AS OFFICERS OR DIRECTORS.—In any cease-and-desist pro-
ceeding under subsection (a), the Commission may issue an order
to prohibit, conditionally or unconditionally, and permanently or
for such period of time as it shall determine, any person who
has violated section 10(b) or the rules or regulations thereunder,
from acting as an officer or director of any issuer that has a
class of securities registered pursuant to section 12, or that is
required to file reports pursuant to section 15(d), if the conduct
of that person demonstrates unfitness to serve as an officer or
director of any such issuer.”.

(b) SECURITIES ACT OF 1933.—Section 8A of the Securities
Act of 1933 (156 U.S.C. 77h-1) is amended by adding at the end
of the following:
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Penalties.

“(f) AUTHORITY OF THE COMMISSION TO PROHIBIT PERSONS FROM
SERVING AS OFFICERS OR DIRECTORS.—In any cease-and-desist pro-
ceeding under subsection (a), the Commission may issue an order
to prohibit, conditionally or unconditionally, and permanently or
for such period of time as it shall determine, any person who
has violated section 17(a)(1) or the rules or reg‘ulatmns thereunder,
from acting as an officer or director of any issuer that has a
class of securities registered pursuant to section 12 of the Securities
Exchange Act of 1934, or that is required to file reports pursuant
to section 15(d) of that Act, if the conduct of that person dem-
pnstrai;.’es unfitness to serve as an officer or director of any such
issuer.”.

SEC. 1106. INCREASED CRIMINAL PENALTIES UNDER SECURITIES
EXCHANGE ACT OF 1934.

Section 32(a) of the Securities Exchange Act of 1934 (15 U.S.C.
78ff(a)) is amended—
1) by striking “$1,000,000, or imprisoned not more than
10 years” and inserting “$5 000 000, or imprisoned not more
than 20 ﬂears ; and
(2) by striking “$2,500,000” and inserting “$25,000,000.

SEC. 1107. RETALIATION AGAINST INFORMANTS.

(a) IN GENERAL.—Section 1513 of title 18, United States Code,
is amended by adding at the end the following:

“(e) Whoever knowingly, with the intent to retaliate, takes
any action harmful to any person, including interference with the
lawful employment or livelihood of any person, for providing to
a law enforcement officer any truthful information relating to the
commission or possible commission of any Federal offense, shall
bebﬁned under this title or imprisoned not more than 10 years,
or both.”.

Approved July 30, 2002.
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